
In re: 

..J/3/06 3Pl' 1 DRAFT 
IN THE lJNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OIDO 
EASTERN DIVISION 

) 
Chapter 11 

WCI STEEL, INC., 

) 
) 
) 
) 
) 
) 
) 

Jointly Administered 
an Ohio corporation, et aL, Case No. 05-81439 (Akron) 

Debtors. 
Judge Marilyn Shea-Stonum 

DECLARATION OF NIICHAEL BEEDLE IN SUPPORT OF THE UNITED STATES' 
APPLICATION (PROOF OF CLAIM) FOR PAY1\1ENT OF ADlVIINISTRATIVE 

EXPENSE CLAIM: ON BEHALF OF 
THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

L Michael Beedle, declare under penalty of petjury pursuant to 28 U.S.C. § 1746 as 

follows: 

1. I make this declaration in support of the United States' Application (Proof of 

Claim) for Payment of Administrative Expense Claim on Behalf of the United States 

Environmental Protection Agency. I make this declaration upon personal knowledge and after a 

review of documents and materials related to this matter maintained by Region V of the United 

States Enviromnental Protection Agency ("EPA"). If called upon to do so, I will testifY fully 

concerning the facts stated herein. 

2. I received a B.A. in chemistty and biology from Southwest State University in 

:tviarshall, l'vfinnesota in 1990. I received a M.S. in public health sciences from the University of 

lllinois in Chicago, Illinois in 1995. 

3. I am cunently employed as an environmental scientist in the Compliance Section 

#2 of the Enforcement and Compliance Assurance Branch of the Waste, Pesticides and T oxics 



Division of the United States Environmental Protection Agency ("EPA"), Region 5, Chicago, 

illinois. I have been employed by EPA since August 1997. [NOTE -HAVE THE 

BRANCHiDIVISION NANIES CHANGED) 

4. As an EPA employee, my duties include and have included developing, 

coordinating and tracking Resource Conservation and Recovery Act ("RCRA") enforcement 

actions. 

5. Since May 2002, I have been a~signed to the RCRA enforcement case for the steel 

production facility owned ancl operated by WCI Steel, Inc. ("WCf') and located in Warren, Ohio 

("Warren Facility" or "Facility"). 

6. Based in patton the April2002 newspaper article in the Tti.bune Clrronicle (a 

Mahoning Valley, Ohio newspaper) on oiled birds found at the WatTen Facility, as well as the 

discovety of oil-covered carcasses of birds and bats in certain sludge containment areas used to 

handle oily wastes at the Facility by the United States Fish and Wildlife Service ("USFWS") in 

May 2002, EPA initiated an investigation of the Warren Facility. 

7. On June 27, 2002, I visited and examined V/CI's Warren Facility, including the 

impoundments at the Facility and the area surrounding the Facility. 

8. While at the Warren Facility, I observed impoundments contailling oily wastes. 

These impOtmdments that managed oily waste have been identified subsequent to my inspection by 

WCI as #5 Pond, #5A Sludge Containment, #5B Sludge Containment, #5C Sludge/Scum 

Containment, #5D Sludge/Scum Containment, Pad Sludge Containment, #6 Pond, #6A Pond 

North and South, 56" Hot Ivfill Lagoon, 56" Sludge Containment A, and 56" Sludge Containment 

B (hereinafter collectively, "Impoundments''). Among the things I observed during my inspection 
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were the following: 

a. Vlhile at #5 Pond I noticed an oily odor. Sludge on the top of the impoundment 

bubbled sporadically. I also observed a sampling event by WCI representatives. TI1e samples 

appeared to he mostly waste oil. 

b. While at #SA Sludge Containment and #5B Sludge Containment (which at the time of 

my h;spection I identified as Pone! 5b and Sa, respectively) I observed oily sludge. I also observed 

a Dukes employee (a WCI contract employee), discharging wastewater from a tank truck into #SA 

Sludge Containment, which then discharged dovvn an embanla:nent to #5 Pond. Although t.lte 

wastewater did not appear to contain oil as it came out of the truck, it picked up and canied oily 

sludge from #SA Sludge Contaimnent down an embanla:nent to #5 Pond. 

c. \Vhile at the 56" Hot Jvl.ill Lagoon (which at the time of my inspection I identified as 56 

Hot JVl.ill Pond) I observed oil on the banl< of the impoundment and oil floating on the surface h< 

the middle of the impoundment. I also observed a dead, oiled, bird in the impoundment. 

d. While at tl1e 56" Sludge Containment A and 56" Sludge Containment B areas (which at 

the time of my inspection I identified as layout ponds) I obsetved that these impoundments had an 

oil coating on tl1eir surface aml oil on their banks. I also observed dragonflies flying over these 

impoundments and dead dragonflies in or near the oil of these impoundments. 

e. W'hile at #6 Pond I obsetved oily sludge on the impoundment. I also obse1vecl a 

sampling event by contractors of WCI. At the conclusion of the sampling event the boat used for 

sampling and the sampling equipment were covered with oil. 

9. Based or1my investigation aml other infonnation contained in the Administrative 

Record prepared by EPA for the September 17, 2002, Administrative Order and its January 21, 
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2003, amendment issued by EPA to WCI relatin_g to the Warren Facility punmant to Section 

7003(a) ofRCRA, 42 D. S.C.§ 6973(a) (collectively hereinafter the "RCRA 7003 Order") (see 

Attachments A and B), EPA found that oil presents acute and chronic hazards to both birds and 

wildlife and that the Impoundments contained oily wastes which would be present in the 

impoundments as long as WCI continued to handle, store, treat amVor dispose of the oily waste in 

the impoundments. EPA algo found that WCI's WalTen Facility and the surrounding area contain 

plants and trees which provide habitat, :hacluding cover and food sources, for migratory birds and 

other wildlife. TI1e Mahoning River divides portions of the facility. Additionally, EPA found, 

based upon infonnation provided to EPA by USFWS, that some of the oil-covered carcasses 

recovered from the facilit-y by USFWS in May 2002 were of birds which are protected under the 

Migratmy Bu·d Treaty Act. 

10. Based on my investigation and other inl'ormation contained in the Admi_rristrative 

Record prepared by EPA for the RCRA 7003 Order, EPA detennined that WCI has contributed 

or is contributing to the handling, storage, treatment or disposal of solicl waste at the Facility. EPA 

further determined that wastes in the WCI Impoundments, specifically oily wastes, have been 

discarded and thus are solid wastes as defmed by Section 1004(27) ofRCRA, 42 U.S.C. § 

6903(27). EPA also determined that WCI' s past or present handling, storage, treatment, 

transportation or disposal of solid waste at these Impoundments may present an unminent and 

substantial endangerment to health or the environment, with:h1 the meaning of Section 7003(a) of 

RCRA, 42 U.S.C. § 6973(a). 

11. As a Tesult of these determinations, EPA issued the RCRA 7003 Order. As 

required under Section 7003(a) ofRCRA, 42 U.S. C.§ 6973(a), EPA notified the State of Ohio of 
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the issuance ofll1e RCRA 7003 Onler. TI1e RCRA 7003 Order required, among other things, that 

\:VCI remove oily wastes and permanently cease managing oily waste in the Impoundments on or 

before Febmary 28, 2003. For some of the Inrpoundments (#5 Pond, #5A Sludge Containment, 

and 56" Hot ]\;Jill Lagoon) WCI was given the option, instead, to iostall neitiog meetiog 

requirements identified in the RCRA 7003 Order. 

12. EPA's amendment of the original September 17, 2002, Admioistrative Order 

ocCUlTed as a result of comments and a proposed work plan submitted by WCI io response to lhe 

miginal Order. 

13. On Januarf 16, 2003, EPA fonnally disapproved many proposals h> the WCI work 

plan. Since that disapproval, WCI has elected to implement its own work plan, failing and 

refusiog to fully comply with the requirements of the RCRA 7003 Order. 

14. Subsequent to issuance of the RCRA 7003 Order, EPA has notified WCI that it is 

failiog to comply with the RCRA 7003 Order. wcrs failure to comply with the RCRA 7003 

Order since its petition was filed on September 16, 2003, is set forth io paragraphs 20-23, below. 

15. On Aprill7, 2003, I inspected the facility to detennioe compliance with the RCRA 

7003 Order. During that inspection I observed #5 Pond, #SA Sludge Containment, #SB Sludge 

Contaioment, #SC Sludge/Scum Contait11t1ent, #5D Sludge/Scum Contail:unent, Pad Sludge 

Contaimnent, 56" Hot Mill Lagoon, 56" Sludge Contahunent A and 56" Sludge Contaioment B, 

#6 Pone!, and #6A Pond Nmth and South. Among the thi.ngs I obseJVed duriog my iospection 

were the following: 

a. I observed oily waste on the top and sides of the #5 Pond. Tllis oily waste was bubbliog 

during the inspection. 
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b. I observed oily waste in #SA Sludge Containment. 

c. At the time of the inspection, sludge at #5B Sludge Containment was being solidified 

and removed. There was a oily decay smell at the time of the removal. 

d. I observed that #5C Sludge/Scum Containment and #5D Sludge/Scum Containment 

were covered ;vith slag and grade d. 

e. I observed that the Pad Sludge Contaimnent area was graded. Conespondence 

submitted to EPA fi·om WCI indicates that t_he Pad Sludge Containment area was covered with 

BOF slag fines. The company indicated that some but not all oily waste materials were removed 

fi·om the Pad Sludge Containment area prior to placement of BOF slag fmes and graclh1g. 

f I observed oily waste on the banks of the 56" Hot lVfi1l Lagoon. Oily waste was also on 

the smface of the impoundment 

g. I observed that 56" Sludge Contaimnent A was covered with a black plastic tarp. Tom 

Shepker (a WCI employee) infonned me that the oily waste in 56" Sludge Containment B was 

placed on top of the oily waste in 56" Sludge Containment A. 

h. I observed that the #6 Pond was lined with plastic and contained what Tom Shepker 

informed me was river water. 

i. I observed that #6A Pond North and South was completely filled in with slag material. 

16. On September 25, 2003, a telecorJ'erence was held between EPA, DOJ and WCI 

representatives regarding non-compliance with the RCRA 7003 Order. Among other things, WCI 

stated that oily waste would not be removed fi·om the Pad Sludge Contaimnent area until2005. 

17. On January 15, 2004, I inspected the facility to cletenP.ine compliance with the 

RCRA 7003 Order. Prior to my an-ivai a heavy snowfall event had occmTed. Snow continued to 
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fall eluting my inspection. During that inspection I observed #5 Pond, #SA Sludge Containment, 

#SB Sludge Containment, 56" Hot Mill Lagoon, 56" Sludge Containment A, and #6 Pond. 

Among the things I observed during my inspection were the following: 

a. I observed oily waste on the smface of #5 Pond. A tar-like odor was present. 

b. I observed #SA Sludge Containment and #5B Sludge Containment, which were 

covered with snow. 

c~ I observed oily waste on the smface and banks of the 56" Hot l\1ill Lagoon. 

d. I obse1ved 56" Sludge Containment A which appeared to be covered with snow. 

e. I observed #6 Pond, which was covered with snow. 

18. On March 7, 2006, I again visited the facility and observed the following: 

a. I obse1ved that all waste was removed from Pad Sludge Containment, and the concrete 

foundation was visible. 

b. I observed that #6 was filled in and #6A Pond North and South were removed. 

c. I observed oily waste on the banks and top of the #5 Pond. I observed that the #5 Pond 

was bubbling. I obsetved a WCI contractor removing oily wastes from the top of the #5 Pond 

with a vacuum truck. At times, the \VCI contractor was using a rake to move the oil top sludge 

into the suction hose of the vacuum truck. 

d. I observed oily waste in #5B Sludge Containment, indicating that it was being used to 

manage OITf waste (previously \VCI reported in its :rvlay 2003 Monthly Progress Report that 

material was removed from #5B Sludge Containment behveen 1\!Iarch 18, 2003 and May 8, 2003). 

e. I obsetved that #5C and #5D Sludge/Scum Containment had been removed. 

f. I observed oil on the banks of the 56" Hot Mill Lagoon. Tom Shepker informed me 
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that oil on the surface of the 56" Hot Mill Lagoon had just been removed by a WCI contractor. 

g. I observed that 56" Sludge Contairunent A and B had been removed. 

h. I observed that #SA Sludge Containment had been divided into two sections. I 

observed oily waste in both sections, indicating that it was being used to manage oily waste 

(previously WCI reported in its June 2003 :Nfonthly Progress Report that the contents of #SA 

Sludge Containment were removed between l\Iay 9, 2003 and June 4, 2003). I noted an oily odor 

in the area of #5A Sludge Containment. 

19. DUling my inspections of the Warren Facility on April17, 2003 and January 15, 

2004, as well as my visit to the facility on March 7, 2006, I observed #5 Pond, #SA Sludge 

Containment, and 56" Hot 1'v1ill Lagoon. The type of netting required by the RCRA 7003 Order 

was not installed at any of these three impoundments. 

20. Based on all of the infonnation available to me as of this date, including but not 

limited to periodic correspondence and reports such as monthly progress reports from WCI, it is 

clear to me that WCI has failed to comply with all required actions set out by the RCRA 7003 

Order since its petition for bankruptcy on September 16, 2003. WCI has continued to operate the 

Warren Facility without complying with the requirement to: 

a. remmie all oily wastes from, and petmanently cease managing oily wastes at, #5 

Pond and 56" Hot Mill Lagoon or install netting meeting requirements identified in the Order at 

these Impoundments; 

b. permanently cease managing oily wastes at #5A Sludge Containment (or install 

netting meeting requirements identified in the Order at this Impoundment) and #5B Sludge 

Containment; and, 
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c. rerr1ove oily wastes fron1, and pennanently cease managing oily wastes at, Pad 

Sludge Contaimnent ('NCI' s February 2006 lvionthly Progress Report ilcdicates that removal was 

completed in Februmy 2006) and 56" Sludge Contailunent A (WCI's November 2005 Monthly 

Progress Report, indicates that rernoval was completed i11 November 2005) by the deadline 

specified 1<1 the Order. 

21. By failing to remove the oily wastes or install netting as required by the RCRP. 

7003 Order and/or failiP.g to pennanently cease managin.g oily waste, WCI has violated and failed 

to comply with the RCRA 7003 Order. 

22. Violation of the RCRA 7003 Order has occun·ed continuously since the date 

requiTed for cmupliance (Febmmy 28, 2003) set fmth in the RCRA 7003 Order and is continuing. 

23. WCI's violation and failure to comply with the RCRA 7003 Order has occuned 

even though EPA has notified WCI that it is not in compliance with the RCRA 7003 Order. 

I declare nuder penalty of pe1jmy that the foregoing is uue and cmrect. 

Executed irt Chicago, Illinois, on the ____ day of ________ , 2006. 

lVlichael Beedle 
Environmental Scientist 
Compliance Section #2 
Enforcement and Compliance Assurance Branch 
Waste, Pesticides and Toxics Division 
U.S. Enviromnental Protection Agency, Region 5 
Chicago, Illinois 
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ATTACHIVl::ENT A 

September 17, 2002 Unilateral Administrative Order 
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ATTACHMENT B 

January 21, 2003 Unilateral Administrati-ve Order 
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In re: 

3/16/!l6l:OOPM DRAFT 
IN THE UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

Chapter 11 

WCI STEEL, INC., 

) 
) 
) 
) 
) 
) 
) 
) 

Jointly Administered 
Case No. 03-44662 an Ohio corporation, et al., 

Debtors. 
Jndge Kay Woods 

DECLARATION OF MICHAEL BEEDLE IN SUPPORT OF THE UNITED STATES' 
APPLICATION FOR PAYMENT OF ADMINISTRATIVE EXPENSE CLAIM 

ON BEHALF OF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

I, Michael Beedle, declare under penalty of peljury pursuant to 28 U.S.C. § 1746 as 

follows: 

1. I make this declaration in support ofthe United States' Application for Payment 

of Administrative Expense Claim on Behalf of the United States Environmental Protection 

Agency. I make this declaration upon personal knowledge and after a review of documents and 

materials related to this matter maintained by Region V of the United States Environmental 

Protection Agency ("EPA"). If called upon to do so, I will testifY fully concerning the facts 

stated herein. 

2. . I received a B.A. in chemistry and biology from Southwest State University in 

Marshall, Minnesota in 1990. I received a M.S. in public health sciences from the University of 

lllinois in Chicago, lllinois in 1995. 

3. I am currently employed as an environmental scientist in the Compliance Section 

#2 of the Enforcement and Compliance Assurance Branch ofthe Waste, Pesticides and Toxics 



a. While at #5 Pond I noticed an oily odor. Sludge on the top of the impoundment 

bubbled sporadically. I also observed a sampling event by WCI representatives. The samples 

appeared to be mostly waste oil. 

b. While at #SA Sludge Containment and #5B Sludge Containment (which at the time of 

my inspection I identified as Pond Sb and Sa, respectively) I observed oily sludge. I also 

observed a Dukes employee (a WCI contract employee), discharging wastewater from a tank 

truck into #SA Sludge Containment, which then discharged down an embankment to #5 Pond. 

Although the wastewater did not appear to contain oil as it came out of the truck, it picked up and 

carried oily sludge from #SA Sludge Containment down an embanlanent to #5 Pond. 

c. While at the 56" Hot Mill Lagoon (which at the time of my inspection I identified at 

56 Hot Mill Pond) I observed oil on the bank of the impoundment and oil floating on the surface 

in the middle of the impoundment. I also observed a dead, oiled, bird in the impoundment. 

d. While at the 56" Sludge Containment A and 56" Sludge Containment B areas (which 

at the time of my inspection I identified as layout ponds) I observed that these impoundments had 

an oil coating on their surface and oil on their banks. I also observed dragonflies flying over 

these impoundments and dead dragonflies in or near the oil of these impoundments. 

e. While at #6 Pond I observed oily sludge on the impoundment. I also observed a 

sampling event by contractors ofWCI. At the conclusion of the sampling event the boat used for 

sampling and the sampling equipment were covered with oil. 

9. Based on my investigation and other information contained in the Administrative 

Record prepared by EPA for the September 17, 2002, Administrative Order and its January 21, 

2003, amendment issued by EPA to WCI relating to theW arren Facility pursuant to Section 
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that WCI remove oily wastes and permanently cease managing oily waste in the hnpoundments 

on or before February 28, 2003. For some of the hnpoundments (#5 Pond, #SA Sludge 

Containment, and 56" Hot Mill Lagoon) WCI was given the option, instead, to install netting 

meeting requirements identified in the RCRA 7003 Order. 

12. On January 21, 2003, EPA amended the original September 17, 2002, 

Administrative Order as a result of comments and a proposed work plan submitted by WCI in 

response to the original Order. 

13. On January 16, 2003, EPA formally disapproved many proposals in the WCI work 

· plan. Since that disapproval, WCI has elected to implement its own work plan, failing and 

refusing to fully comply with the requirements of the RCRA 7003 Order. 

14. Subsequent to issuance of the RCRA 7003 Order, EPA has notified WCI that it is 

failing to comply with the RCRA 7003 Order. WCI's failure to comply with the RCRA 7~ / 

Order since its petition was filed on September 16, 2003, are set forth in paragraphsH . 

below. 

15. On April17, 2003, I inspected the facility to determine compliance with the 

RCRA 7003 Order. During that inspection I observed #5 Pond, #SA Sludge Containment, #SB 

Sludge Contaimnent, #5C Sludge/Scum Containment, #5D Sludge/Scum Containment, Pad 

Sludge Contaimnent, 56" Hot Mill Lagoon, 56" Sludge Contaimnent A and 56" Sludge 

Containment B, #6 Pond, and #6A Pond North and South. Among the things I observed during 

my inspection were the following: 

a. I observed oily waste on the top and sides of the #5 Pond. This oily waste was 

bubbling during the inspection. 
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.(lfo· 

RCRA 7003 Order. Prior to my arrival a heavy snowfall event had occurred. Snow continued to 

fall during my inspection. During that inspection I observed #5 Pond, #5A Sludge Containment, 

#5B Sludge Containment, 56" Hot Mill Lagoon, 56" Sludge Containment A, and #6 Pond. 

Among the things I observed during my inspection were the following: 

a. I observed oily waste on the surface of#5 Pond. A tar-like odor was present. 

b. I observed #5A Sludge Containment and #5B Sludge Containment, which were 

covered with snow. 

c. I observed oily waste on the surface and banks of the 56" Hot Mill Lagoon. 

d. I observed 56" Sludge Containment A which appeared to be covered with snow. 

e. I observed #6 Pond, which was covered with snow. 

18. On March 7, 2006, I again visited the facility and observed the following: 

a. I observed that all waste was removed from Pad Sludge Containment, and the concrete 

foundation ~gecO~tatnmeRf~ visible. 

b. I observed that #6 and #6A Pond North and South were all removed and filled in. 

c. I observed oily waste on the banks and top of the #5 Pond. I observed that the #5 Pond 

was bubbling. I observed a WCI contractor removing oily wastes from the top of the #5 Pond 

with a vacuum truck. At times, the WCI contractor was using a rake to move the oil top sludge 

into the suction hose of the vacuum truck. 

d. I observed oily waste in #5B Sludge Containment. 

e. I observed that #5C and #5D Sludge/Scum Containment had been removed. 

f. I observed oil on the banks of the 56" Hot Mill Lagoon. Tom Shepker informed me 

that oil on the surface of the 56" Hot Mill Lagoon had just been removed by a WCI contractor. 
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REPORTS - WCI reported removal occurred during November 2005) by the deadline specified 

in the Order. 

21. By failing to remove the oily wastes or install netting as required by the RCRA 

7003 Order and/or failing to permanently cease managing oily waste, WCI has violated and 

failed to comply with the RCRA 7003 Order. 

22. Violation of the RCRA 7003 Order has occurred continuously since the date 

required for compliance (February 28, 2003) set forth in the RCRA 7003 Order and is 

continuing. 

23. WCI's violation and failure to comply with the RCRA 7003 Order has occurred 

even though EPA has notified WCI that it is not in compliance with the RCRA 7003 Order. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Chicago, lllinois, on the ____ day of ____ ..:_ __ , 2005. 

Michael Beedle 
Environmental Scientist 
Compliance Section #2 
Enforcement and Compliance Assurance Branch 
Waste, Pesticides and Toxics Division 
U.S. Enviromnental Protection Agency, Region 5 
Chicago, Illinois 
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ATTACHMENTB 

January 21, 2003 Unilateral Administrative Order 
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Approval of Project Periods and Incurred Costs for Interagency Agreements 

Approval of Project Periods 
and Incurred Costs for 
Interagency Agreements 

AUG 10, 1988 

Page 1 of2 

UNITED STATES ENVIRONMENTAL PROTECTION AGENC'I 
WASHINGTON, D.C. 20460 

AUG 10, 1988 

MEMORANDUM 

SUBJECT: Approval of Project Periods and Incurred Costs for Interagency Agreeme 

FROM: David P. Ryan is/ 
Comptroller 

Harvey G. Pippen, Jr. lsi, Director 
Grants Administration Division 

TO: Addressees 

BACKGROUND 

Environmental Protection Agency (EPA) Action Officials are frequently asked to exec 
agreements (lAGS) after the project period has-begun. This often results in a misunc 
start date of the project. It also causes confusion about the allowable costs which ca1 
between the start of the defined project period and date of execution of the lAG. For 
intended to begin the first day of the fiscal year may not be prepared by the program 
allowances are issued several weeks into the fiscal year. Yet it may be essential, for 
for activity to begin (or continue) on the first day of the fiscal year. 

For both direct Federal procurement actions and EPA assistance awards, procedure 
regulation to deal with pre-award costs issues. However, no such regulatory framew1 
interagency agreements. The purpose of this memorandum is to establish policy for 
project periods (and related costs) beginning before execution of the agreements. 

ACTION 

Generally, work should not be initiated under an interagency agreement between EF 
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agency Until a formal agreement has been executed by both parties. However, valid 
present for exceptions to this policy, including emergency responses or unplanned d 
availability. Project periods for interagency agreements beginning before the date of 
may be approved by the EPA Action Official. This decision is to be based cin justifica 
program Decision Official for costs incurred within the appropriation period in current 
to provide such justification could jeopardize reimbursement for costs incurred prior t 
lAG. 

Chapter 51 of the Assistance Administration Manual requires that a decision memon 
each interagency agreement submitted to an EPA Action Official for execution. If it i~ 
approve an lAG project period which has already begun, the following information sh 
incorporated in the decision memorandum: 

1. Identification and discussion of lAG project activities conducted prior to execution 

2. Explanation of why it was necessary to initiate activities prior to the execution of tr 

3. A statement that an EPA representative authorized the lAG activities to be conduc 
execution. 

Following evaluation and acceptance of the justification, the Action Official may exec 
behalf of EPA with project period dates prior to the date of execution. 

Questions regarding this memorandum should be directed to: W. Scott McMoran, Ct 
Information and Analysis Branch, Grants Administration Division (3903F), 202-260-4 

Subject: Approval of Project Periods and Incurred Costs for Interagency Agreement~ 
Category: Interagency Agreement Documents 
Signer: David P. Ryan 
Signed Date: 
Document ID: 

I Grant's Intranet I Closeout Policy I EPA Order I Competition I Fact Sheets 1 Funding Packa! 
I Grantee CAt I Grant's CRC I GPI l tAG I Policy/Guidance 1 

http://intranet.epa.gov/ogdlpolicy/8.0-IAG-Project%20Periods.htm 12/20/2004 



FYI. CG. 

Catherine 
Garypie/R5/USEPAIUS 

0912312004 04:42 PM 

To 

Subject Fw: lAG question 

----- Forwarded by Catherine Garypie/R5/USEPAIUS on 0912312004 04:41 PM-----

Lucille Liem/DC/USEPAIUS 
09123/2004 04:35 PM To Padmavati Bending/R5/USEPAIUS@EPA 

cc Catherine Garypie/R5/USEPAIUS@EPA 

Subject Re: lAG question CJ 

I don't think this is a problem. You're right By including the services in the approved workplan it should 
be fine. 
-Lucille 

Padmavati Bending/R5/USEPAIUS 

Padmavati 
Bending/R5/USEPAIUS 

09/23/2004 05:13PM 
To Lucille Liem/DC/USEPAIUS@EPA 

cc Catherine Garypie/R5/USEPAIUS@EPA 

Subject lAG question 

Lucille - I have a client who is working on getting an lAG with U.S. Fish and Wildlife Service thru sign off. 
The services to be provided are related to a RCRA enforcement action and we expect USFWS folks to 
testify at our trial. Unfortunately, some services were provided to us before the client formalized the 
arrangement with an lAG. Is there a prohibition on using an lAG to fund services that were provided 
before the project/budget period starts? As with assistance agreements, can't we authorize the 
reimbursement of USFWS for those services by having it be in the approved workplan for the lAG? I 
looked in the Project Officer manual on lAGs and it doesn't get into this detail. There is some urgency to 
getting this funded by the end of the fiscal year (I assume the money goes away) so a quick response from 
you would be greatly appreciated! THANKS!- pgb 

Padmavati G. Bending 
Associate Regional Counsel 
U.S. EPA, Region 5, ORC 
(312) 353-8917 
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Interagency Agreement 
Funding Package Guidance 

GPI-02-01 

MEMORANDUM 

SUBJECT: Interagency Agreement Funding Package Guidance 

FROM: Martha Monell, Director 
Office of Grants and Debarment 

TO: Headquarters Senior Resource Officials 
Regional Senior Resource Officials 
EPA Project Officers 

I am issuing revised guidance based on a Memorandum: Interagency Agreement 
Decision Memorandum Guidance Gary katz signed September 30, 1996. This 
revised guidance will assist EPA program offices and laboratories in developing 
and documenting Interagency Agreements (lAG). In particular, it outlines 
information funds-in and funds-out lAG funding packages should include. If 
decision memoranda are complete, program offices' rework and Grants 
Administration Division follow-up will be reduced. This guidance clarifies existing 
policy, implements the Federal Acquisition Streamlining Act, and responds to lAG 
management weaknesses identified by the Inspector GeneraL All decision 
memoranda submitted after January 31, 2002, must reflect this guidance. 

This guidance will be posted on the GAD intranet site. 

In the near future, we will be canceling the Interagency Agreement Compendium. 
Before we do so, however, we will review it to determine whether it includes 
provisions that are still relevant or necessary. If so, those provisions will be 
included as an addendum to this guidance or otherwise maintained. 

If you have questions about the guidance, please call Sandra L Williams on 
202-564-5369. 

Attachments 

cc: Official Reading 
S.McMoran M.Lee 
S.Pressman R.Feldman 
Grants Customer Relations Council 

lAG GUIDANCE ON USE OF INTERAGENCY AGREEMENTS 

9/10/2004 3:44PM 
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This document establishes guidance for developing and documenting decisions 
to award EPA Interagency Agreements (lAG). 

I. DECIDING TO USE AN lAG. 

An approving office must document the reasons why it wants to use 
an lAG and include the reasons in the decision memorandum. In 
general, the decision should be based on a finding that the lAG will 
be an efficient approach, considering both time and cost. Other 
reasons should also be described. If the cost is unreasonable, 
considering efficiency, compared to accomplishing the work through 
other means, use of an lAG is not appropriate. In particular, provide 
the following in the decision memorandum: 

A. A discussion of the alternatives to an lAG the office 
considered and why the lAG mechanism was selected. 

B. A statement that the cost of the proposed work is 
reasonable, considering efficiency, based on an 
independent estimate of cost or other appropriate cost 
information developed by EPA. This determination 
must be documented in the program office file and 
summarized in the decision memorandum. 

C. An explanation of why the other agency was 
selected or why the other agency selected EPA. (If an 
office experiences any performance problems by the 
other agency, those problems should be raised, in 
writing, to the appropriate grants management office.) 

II. DOCUMENTING PROJECT OBJECTIVES AND AUTHORITY. 

The decision memorandum should describe the proposed project's 
objectives and explain how the lAG will accomplish them. 

A. The objectives should be consistent with the 
statutory authority for the agreement (see Attachment 
1 ). If the funded work is part of a larger project, the 
description of the project should be clear as to which 
parts of the work will be funded by the lAG and which 
will not. 

B. The statutory authority thought to be the basis for 
the transfer of funds under the lAG should be stated. 
Generally, the authority will be the Economy Act, EPA's 
"cooperation" authorities, or one of several special or 
international statutory authorities (see Attachment 1 ). 

Ill. ECONOMY ACT lAGS. 

When the purpose of an lAG is to obtain goods and services for 
EPA or for EPA to provide goods and services to another agency, 
the appropriate authority is the Economy Act, unless another 
specific statutory authority better fits the circumstances, such as the 
Information Technology Management Reform Act (ITMRA) for 
information technology services. EPA must 
not award or accept funds under Economy Act lAGs to obtain or 
provide services under a grant or a cooperative agreement. Also, 
EPA cannot use an Economy Act lAG to acquire goods or services 

9/10/2004 3:44PM 
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from another agency or its contractor if EPA does not have the 
authority to do the work in the first instance. · 

The requesting agency is required to pay all servicing agency costs 
under an Economy Act lAG, i.e., the amount of the lAG equals the 
total estimated cost of the goods and services including all direct 
and indirect costs. Indirect costs may be included, however, only if 
the servicing agency has an indirect cost rate. For funds-in lAGs, 
EPA expects, at this time, to have an indirect cost rate applicable to 
Oil Spills Response reimbursement lAGs starting in FY 2002. An 
indirect rate applicable to lAGs initiated in other EPA programs will 
be implemented after EPA evaluates the Oil Spills lAG experience. 
For funds out lAGs, see Comptroller Policy Announcement No. 
91-04, Interagency Agreements-- Certification of Indirect Cost 
Rates, for the relevant lAG indirect cost term and condition. 

For Economy Act lAGs, the decision memorandum must include: 

A. 

1 . An explanation of how the lAG is in the 
best interest of the government. 

2. An explanation of why the requesting 
agency cannot obtain the services as 
conveniently or cheaply by contracting 
directly with a commercial enterprise. It is 
especially important to perform and 
document in the project officer's file the 
cost evaluation under section I.B. of this 
memorandum when the authority for an 
lAG is the Economy Act. 

B. In addition, if EPA is obtaining goods or services 
through another agency's contract, a statement that 
one of the following criteria will be met--

1. The acquisition will appropriately be 
made under an existing contract of the 
servicing agency, entered into before 
placement of the order, to meet the 
requirements of the servicing agency for 
the same or similar goods or services. To 
meet this criterion, you must provide 
assurance that the lAG's statement of 
work for goods or services falls within the 
scope of work of the contract; or 

2. The servicing agency has capabilities or 
expertise to enter into a contract for such 
supplies or services which is not available 
within the requesting agency; or 

3. The servicing agency is specifically 
authorized by law or regulation to 
purchase such supplies or services on 
behalf of other agencies. 

Describe how the proposed lAG meets the appropriate 
criterion. Also, include, if known, the contractor's name, 
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the award and end dates of the contract, and the 
contract number. Based on this information, Grants 
Administration staff will prepare a "Determination and 
Finding" for these lAGs and submit it to the Director, 
Office of Acquisition Management. The Director or 
designee must sign the Determination and Finding 
before the award official can sign the lAG. The Senior 
Resource Official or designee must sign the 
Determination and Finding for Regional lAGs. 

C. If funds under an Economy Act lAG will be used for 
travel, the decision memorandum must state that the 
purpose of the lAG and the associated travel is to carry 
out a project in support of the requesting agency's 
mission and not to augment the servicing agency's 
travel ceiling. 

IV. COOPERATION AUTHORITY lAGS. 

When the purpose of an lAG is to carry out a joint project with 
another agency or agencies, the appropriate authority is one of 
EPA's cooperation authorities (See Attachment 1 ). 

A. Cooperation authorities should be cited as the basis 
for lAGs if the following statements are generally true--

1. The project is directly related to the 
needs and substantive interests of all 
involved agencies. The statement of work, 
project description, or decision 
memorandum should explain all agencies' 
substantive interest in the work. 

2. Both or several agencies are 
committing resources to the project, 
whether in the form of salaries, 
equipment, travel, contract services, grant 
funds, indirect costs or other costs. 

3. The work is consistent with the 
language of one or more of EPA's 
cooperation statutory authorities. 

4. If some or all of the funds will be used 
for grants or cooperative agreements, 
provided both the following conditions 
exist: 

a. The relationship between 
the recipient and the involved 
agencies is one of 
assistance. The decision 
memorandum must state that 
the principle purpose of the 
work is to support or 
stimulate the recipient to 
accomplish a public purpose 
and not for the direct use or 
benefit of the Federal 
government. 
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b. Both or all agencies must 
have adequate statutory 
authority to award the grant 
or cooperative agreement. 
The decision memorandum 
should include citations to the 
relevant statutes and an 
assurance that the grant or 
cooperative agreement falls 
within the cited EPA 
authority. 

B. If funds under a cooperation authority lAG will be 
used for travel, the decision memorandum must state 
that the purpose of the lAG and the associated travel is 
to carry out the joint project and is not for the purpose 
of exceeding a travel ceiling or similar limitation. 

V. OTHER AUTHORITIES. 

Many other agencies also have alternative lAG authorities. 
Generally, this does not present a problem and EPA can accept the 
other agency's citation as authority for the agreement (e.g., Section 
5112(e) of the Information Technology Management Reform Act of 
1996, with respect to lAGs for information technology services with 
GSA). If you have any questions about another agency's authority, 
you should contact GAD, the Finance and Operations Law Office 
(FOLO) in the Office of General Counsel (OGC), or the Office of 
Regional Counsel as soon as you are aware of the circumstances. 

VI. INTERNATIONAL AUTHORITIES. 

It is often difficult to determine the appropriate authority for an lAG 
involving international work. All lAGs involving international work 
must be approved by the Office of International Activities (OIA) and 
the Office of General Counsel (OGC). (If necessary, OIA will obtain 
necessary clearance from the Department of State or the Agency for 
International Development for agreements with foreign governments 
and international organizations.) Here are some guidelines that will 
assist in developing international lAGs. 

A. Authority for lAGs involving international work with 
other federal agencies is usually either the Economy 
Act or EPA's cooperation authorities, supplemented by 
Section 102(2)(F) of the National Environmental Policy 
Act. 

B. For funds-in interagency agreements with the 
Agency for International Development, the authority 
may be Section 632(a) or 632(b) of the Foreign 
Assistance Act (22 U.S.C. 2392). There are significant 
differences between the two. To assure you are citing 
the correct authority, contact OGC. 

C. Funds-in agreements with the Department of State 
are often authorized by Section 8 of the DOS Basic 
Authorities Act (22 U.S.C. 2675). 

D. Authority for funds-in agreements with most foreign 
governments or authorized international organizations 
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(not technically lAGs, but using the lAG form) is 
Section 607 of the Foreign Assistance Act (22 U.S.C. 
2357). In the case of Taiwan, however, agreements 
usually cite the Taiwan Relations Act (22 U.S.C. 3308). 

For assistance in determining the appropriate authority for 
international agreements, contact FOLO, OGC. 

VII. FUND AVAILABILITY. 

Funds are not obligated until both agencies sign the lAG. After both 
parties have signed, the lAG must be sent to the Cincinnati 
Financial Management Center within 3 working days for timely 
obligation in the Agency's Integrated Financial Management 
System. 

For funds-in lAGs, provide in the decision memorandum the other 
agency's Treasury Symbol. 

Funds under an Economy Act lAG are available in the same manner 
as if the requesting agency had retained them. For example, if two 
year funds are transferred to an agency for payment of salaries or 
travel and the like, they are available to fund salary and travel 
expenses that are incurred during their two year period of 
availability. If the servicing agency properly obligates the funds on a 
contract within the period of their availability, they are available until 
the contract ends, the lAG ends, or the work is complete, whichever 
is first. However, under the Economy Act, the ordering or requesting 
agency must deobligate remaining funds from the lAG at the end of 
their period of availability, to the extent the servicing agency has not 
completed performance or incurred valid obligations before the end 
of the funds' period of availability. 

For lAGs executed under any other authority other than the 
Economy Act, if funds are properly obligated on the JAG, a 
performing agency may in turn obligate these funds until the lAG 
ends or the work is complete , whichever is first. 

For details concerning fund availability, please see Scott McMoran's 
May 11, 1994 rnemo, Availability of lAG Funds, the guidance 
document on the GAD Intranet site. 

VIII. PAYMENTS. 

If lAG payments will be made in advance, the decision 
memorandum should include a justification for use of the advance 
payment method. Generally, advance payments are authorized by 
statute such as the Economy Act. Under the Economy Act advances 
are credited to a "special working fund" established byTreasury. 

IX. HUMAN SUBJECTS. 

If an lAG involves human subjects, you must obtain and the funding 
package must document approval from EPA's Human Subjects 
Research Review Official, currently the Director, National Center for 
Environmental Research in the Office of Research and 
Development. 

X. PREAWARD COSTS. 
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Except as noted below, EPA staff may not authorize work under 
lAGs to begin until the lAG is awarded. There are, however, cases 
where such authorizations are necessary. The circumstances must 
be documented in the decision memorandum. In such cases, review 
the August 10, 1988, memorandum from Dave Ryan, Comptroller 
and Harvey Pippen, Director of the Grants Administration Division 
on GAD's intranet site. 

XI. OTHER INFORMATION AND GUIDANCE. 

Transmittal notes may be used to transmit amendments to 
agreements provided there have been no significant changes from 
the original agreement. In general, significant changes in the scope 
of an lAG should be supported by a complete decision 
memorandum consistent with this guidance. The project officer may 
request no cost amendments, including time extensions, in an 
E~Mail or memorandum to the grants specialist. 

Each complete funding package must include an EPA lAG Form 
(EPA Form 1610-1). If EPA is transferring funds to another agency 
the funding package must also include a commitment notice. 

Additional guidance, Office of General Counsel opinions, and related lAG 
information may be found on the Grants Administration Division intranet site. 

If you have questions on this guidance, please call Sandra L. Williams in Grants 
Operations Branch B on (202) 564-5369 or contact her by E-Mail at 
Williams.Sandral@epa.gov. 

ATTACHMENT 

ATTACHMENT 1 

EPA'S INTERAGENCY AGREEMENT AUTHORITIES 

ECONOMY ACT 

The Economy Act should be cited for the authority 
under which an lAG is to be awarded only if all the 
following statements are true--

• The lAG involves one agency "providing goods 
or services" to another agency. That is, the 
servicing agency does not need the goods and 
services and would not have bought the goods 
or done the work but for the request of another 
agency . 

• 
The amount of the lAG equals the total 
estimated cost of the goods and services 
including all direct and indirect costs. Indirect 
costs may be included only if the servicing 
agency has an indirect cost rate. At this time, 
EPA expects to have an indirect cost rate 
applicable to Oil Spills Response reimbursement 
lAGs starting in FY 2002. An indirect rate 
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applicable to lAGs initiated in other programs will 
be implemented after an evaluation of the Oil 
Spills implementation is performed. For 
disbursement lAGs, see Comptroller Policy 
Announcement No. 91-04, Interagency 
Agreements - - Certification of Indirect Cost 
Rates, for proper lAG language providing greater 
assurance of cost allocability. 

• None of the funds will be used for a grant or 
cooperative agreement. 

• The servicing agency will be able to perform the 
service or obligate the funds within the period of 
fund availability. If the servicing agency will be 
using a contractor to carry out the work, it is 
necessary that the funds be obligated by the 
servicing agency within their period of availability. 

• The decision official has determined that the 
requested services cannot be provided as 
conveniently or cheaply by contracting with a 
commercial enterprise. 

• If EPA is obtaining goods or services through 
another agency's contract, one of the criteria 
below must be met-

o The acquisition will appropriately be made 
under an existing contract of the servicing 
agency, entered into before placement of 
the order, to meet the requirements of the 
servicing agency; or 

o The servicing agency has capabilities or 
expertise to enter into a contract for such 
supplies or services which is not available 
within EPA; or 

o The servicing agency is specifically 
authorized by law or regulation to 
purchase such supplies or services on 
behalf of other agencies. 

COOPERATION AUTHORITIES 

One or more of EPA's cooperation authorities listed 
below, depending on the statute involved, should be 
cited for authority when the project is a joint effort of the 
involved agencies and EPA's proposed activity is 
authorized by an EPA statute. Some agencies may not 
be familiar with alternatives to the Economy Act and 
may be uncomfortable relying on EPA's cooperation 
authorities for an interagency transaction. EPA's Office 
of General Counsel believes, and a Comptroller 
General opinion supports the fact, that EPA's 
cooperation authorities are sufficient authority for both 
agencies to enter into a funds transfer agreement. 
OGC should be contacted if another agency raises the 
issue. This is especially important if the project conflicts 
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with any of the statutory restrictions of the Economy Act 
explained above. 

Cooperation authorities should be cited as the basis for 
lAGs if the following statements are generally true--

• The project is directly related to the needs and 
substantive interests of both agencies. The 
statement of work, project description, or 
decision memorandum should explain all 
agencies' substantive interest in the work. 

• Both or several agencies are committing 
resources to the project, whether in the form of 
salaries, equipment, travel, contract services, or 
grant funds. 

• The work is consistent with the language of one 
or more of EPA's cooperation authorities. 

• If some or all of the funds will be used for grants 
or cooperative agreements, provided both the 
following conditions exist. 

1. The relationship between the recipient and the involved agencies 
is one of assistance. The funding package must include a statement 
that the principle purpose of the work is to support.or stimulate the 
recipient to accomplish a public purpose and not for the direct use 
and benefit of the Federal government. 

2. All agencies must have adequate authority to award the grant or 
cooperative agreement. The decision memorandum should include 
the assurance that this is the case. 

3. EPA cooperation and other agency authorities we are aware of at 
this time include--

• Clean Water Act, Section 104(b)(2). 

• Clean Water Act, Section 117. 

• Clean Water Act, Section 501(b) (funds out only). 

• Clean Water Act, Section 518(c). 

• Clean Air Act, Section 103(b)(2). 

• Clean Air Act, Section 1 02(b ). 

• Solid Waste Disposal Act, Section 8001. 

• Solid Waste Disposal Act, Section 6003. 

• Toxic Substance Control Act, Section 10. 

• Toxic Substance Control Act, Section 26 (funds out only) . 
• 

Federal Insecticide, Fungicide, and Rodenticide Act, Section 
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17(d). 

• Federal Insecticide, Fungicide, and Rodenticide Act, Section 
20. 

• Federal Insecticide, Fungicide, and Rodenticide Act, Section 
22. 

• Comprehensive Environmental Response, Compensation and 
Liability Act, Section 105(a)(4) and Section 115 read together 
with Executive Order 12580. 

• Marine Protection, Research, and Sanctuaries Act, Section 
203. 

• The Safe Drinking Water Act, Section 1412(b)(12)(A) 
(Arsenic). 

• The Safe Drinking Water Act, Section 1450(b), (funds out for 
services). 

• The Safe Drinking Water, Section 1442. 

• The National Environmental Education Act, Section 4(b)(3) 
and 4(b )( 11 ). 

• National Community Service Trust Act, Section 121(b). 

OTHER AUTHORITIES 

Many other agencies also have alternative lAG 
authorities. This does not generally present a problem 
and EPA can accept the other agency's citation as 
authority for the agreement (e.g., Section 5112(e) of 
the Information Technology Management Reform Act 
of 1996, with respect to lAGs for computer services 
with GSA). In such situations, you should contact OGC 
or GAD as soon as you are aware of such 
circumstances (You should also contact OGC if the 
other agency has cited the Economy Act and any 
restrictions of that Act identified above pose a 
problem). 

INTERNATIONAL AUTHORITIES 

Authority for international lAGs with other federal 
agencies is usually either the Economy Act or EPA's 
cooperation authorities, supplemented by Section 
1 02(2)(F) of the National Environmental Policy Act. In 
the case of funds-in interagency agreements with the 
Agency for International Development, the authority 
may be Section 632(a) or 632(b)of the Foreign 
Assistance Act (22 U.S.C. 2392). There are significant 
differences between the two--contact OGC. Funds-in 
agreements with the Department of State are often 
authorized by Section 8 of the DOS Basic Authorities 
Act (22 U.S.C. 2675). Authority for funds-in agreements 
with most foreign governments or authorized 
international organizations (not technically lAGs, but 
using the lAG form) is Section 607 of the Foreign 
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Assistance Act (22 U.S.C. 2357). In the case of 
Taiwan, however, agreements usually cite the Taiwan 
Relations Act (22 U.S.C. 3308). For assistance in 
determining the appropriate authority for international 
agreements, contact OGC. 
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insignificant pric:e comp!!ttt!d. with the facility's p ·c:ataslll!ta.~ 

In August 1988, Dafi!ndant WCI pllrt:hs.!!Od ~~~ Warren facility durtng a. time 

of major decllile in Umted States integrated steebniking prndu.etion.li' By saving the 
I 

facility from ahlltd.owt~.o wet gr!!B.tly bel!efitted it!! Wotll:en IIUIQ th!! W~.m!t'l, Ohio. 
i 

c:omm.uttity • 

.1\ft.er pu.rehui.ng the Wattenfacility, Oefe!l.llit Wet made major investments 
I 

in production equipment and facilities. WCI spent more than $300 million on eapital 

improvement!!. These eapit.lll expendi.tuteslllao reduced the amounts of pollutiu"ll.-

!! OII.At!l\l"t 111. 1!10. Watren CmiaolidloWllldU&Iril!5,1nc:.. acq~ tboJ fw:lll.tyf%mn t:tv Steel 
Col!1p1111.f. In »-bar 11191, W&!:H!II C<msalidsl.l!d bool...,tri@!O. tm:. ""'""li:...!. ita mrpcrate !llllllo to WCI 
St...el, lBe. 

f! Prod....t luul. ~ b)'MIIItlf &t* ill 11 iii!CIIde. 'l.'he year WC!jii"ll.ti:Moed the Wa...,l> illcilit,r 
militlr.e<l the &l!¥l!lltb ~"" ,...,, llfl.al!a Sot th~ si.ee1 induotQ>. 
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I 
B. Wuteflater Sy~m 

At its Wan-en Ohio, facility, WCl hae a aystek for the collection 1U1d treatment 
' 

of wa.atawater generated in its steel ptoduction. 'ljl.e WCI llf;eel facility fhst c:oller;:ts 

wastewater from mat~ufacturing anu. This waatewatsr is then dietributsll to Pond 

5 through a system of underground aewers, pump1, and pipes. 

After Httling and oilsepatllltioll ptoee~~saa tAke plate in Pond 5, WCI conveys the 
I 

wqtewatsrtoPol1d. 8. Prom Pond 6, WCI pumps thft waatnlrater across the Mahoning 

River to a atntral treatment plut. 

ltl 198G, LTV installed Pond 6A to intel'llept and collect soopage from Pond 6 

before it reached thll Mahoning River. The !lllspage coUeetlld. in Pond SA l.s pumped. 

back into Pond 6. 

WCllJrimuit, intends the poud system to equalize flow to the eantral ttl!atment 

plant, to give storm wllter surge pro~ eel to allow tha Bkimming of a s;ublltantial 

portion ot oil from the wastewater. Taken togethJr. the areal extent of the Ponds ill 
I 

slightly me~re than one acre. 

This wastewater treatment system was conatrueted bsmre WCI pmchased the 

Warren facility in 1988. Ponds 6 and 6 have b~n in USB at the Defendll.llt's facility 

since! bc!mre 1960. Pond SA was added. m 198G. Pouds 5, 6, and 6A ha.,e been in 

continuous WlB to tho e\1n'Bl:lt date. 

PODda 5, 61 and SA a.m each '11:11li.ned emhen ~fate impoundments.!! At 

4 
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relevant ~1!1, theBe s~ im.JIOUl!.dments were not eqlliJped -ith imP~'~tml!ll.bl.t 

li!mrs. 

neuttalized by the addition of lime, thl!n the pickle liquor u.ould be exempt from 

RCRA's huardo\ls 111nute reitt!.latiau undu the iron s.nd steel i.Dd.Witry exemption in 

40 C.F.R. §2GU(c)(2)(ii)(A).!' 

By ite 1:1atute. the l!taell.ndttshy ofte11.W!ea eoi::WIIive materials. WCI W!esspent 

Thl!! picldel:'ll provided l!eCOttdary mntminment for the acid tubs, desiped t:u retain 11.cid 

leaks or Sl!llli!. WCl eJitjeriellced leakB from the acid tuba on an infrec:tuent Dll!lis. 

When such ll!!aka oa:urred, WClsaught tD iRolstt! !lDd neutralil'..<! the apilled acid, or 

a facility ot pllfl II{ m !lt.c:ility w!Ueh ik 11. !llltittsl Wplll!t"'Plw: Q@l""~llian. man•D:u1.tl.e 

wt<:IIIVIlt:ilm, "".W...O. 1111'ell icrm~rllllariiw olf euthi!D -~ (slt!lougl!. it Ill BY be litiecl 
.,.;t.h IIIM•mllol.~ motel'iaift) • .., • ia ~II. ta l!.llhl.liiiiii%Wilulati"11 olfliqll.lclwastco• of 
wastes mntammll; he littuio!s, and .. hid& is flot om l.iijedia!> welt lumpl"" of s...da.oe 
ilbpoUn<ilnetttii!IM hald!Br. atarap. oettlmg.ll.l!.o! o.Rtaticn pi.ts, po~~dl! edla[ttlO""-

!' 41l eng zsu(c.'I(Z){l.i) provirll!s. ill. put: 

(ID The fullawll>g Sll:liol. .. e.otH ~ IIIJt lie$11fd0Ull@ft!l. thouttlt they ...,. flelietll.l:ec!. ft<lm tlie 
t.:-MtmeDt, ~. ""oiiaj><SIIIIlof 11 btiii!Uil1>111111rdle, llll!esB theyelthiblt"De orl!DDH of tho 

char••~ llf~IIWI...ts: 

(A) WR!Ile pickle liq~~~>t aludp t;enetst.ed by lime sta.loilWil:ioll of spoilt pidl:le liq...,.!Zom 

the izon 11.11<\ a~ll.odutry {SIC CadMIIS1 aNI 8!12). 
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"pickle liquor: 

Be!ttte 1998, Wet used a procedure 11f manually adding lime to th& wastewaten 

at the central treatment plant. Under this proc:adure, employees would add amrlllin 

numlM!r of 50-pound bagS of lime to the wallte1water. As to this decision. 

Envitol1111.ental E~nMr Richard. Gradishar WJUally dl!cidsd hi!\\' many bage to add 
I 

bas11d upou the plt of the wastewater. Hcmever, WCI did not conduct any testing to 

learn whethu the lime succeeded in neutralizing the acid. 

In the ea.tly 19901!, Wet considered replacing Poncin 6, G, and SA with a a!lcond

ha.nd four million gallon ahave-ground tank. WCI obtained a J:termit &om the EPA to 

install tha tank. After obtaining this pl!tmit, WCI dieeoverad that the tabk was no 

longer in W111.ble eonditioa Dofenda.nt WCI thorefon did not c:um.plete thR p!"Ojec:t. 

C. Hiett!ry of Environmental Review 

With this action, the Plaint.itJ Uttitl!ld Statcla alleges that WCI wu eubject to 

RCRA beca1111e it dealt with hazardmta substances without a permit. !l@fetldant WCt 

d011a not ha11e a petmit issued pumumt to 42 tJ .S.C. §§ 6925 and 6926 te1 maMga, 

treat, ot stme huard.CIWI •aetell iu Pe~nds 6, 6, and SA Nor does WC! qttalliY for 

itltarim statt.l.ll 11ndet § 6925, which would temporarily exampt WCI from tho permit 

fll lD arder ta qualifr far such il\torim. atatua. 8 faeility hlod to dBmonstl'tltll that: 1} it ..,,.. in , 
@ltitltenoo au Ncwomlter 19, 1880; 2) it had. <:GIIIJI!ied orith Sedicm 11010(8) bf ltCRA eallCIIttlliDr: nOtlficclticlll 

6 
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Shcn:tly l1fter p~W:huing- thi! WCt facllity in 198111. D!!fl!nd.ant WCI applied m 
a National Pollutant Dilleh~ Eliminali!m s,ste~t~. Fetmit. After approving thi.!l 

appUCI.II.tirm, the Ohio EPA !!.Dowell. Wet to use Pond!l 5, 6, and SA 9 sedimentation 

units wui~r the Clean Water Aet. HoweYI!t, the permit did aat authorize wet ia treat. 

f!tcltl!. at dispose of ha:w:d~:~Us wastes in Ponds 5, 6, ~:~r SA. 

Dei'endant WCI M:rt appli.~>d for ud t'llceiVI!d e EPA P!lrl B pennit, 

authoti!Bing the sootage !lfl!lpentpitkl.e li~tuor pl'OI!I!!ISI!d thtough tlmb. The EPA Part 

B permit rettu.D:ed. Wei to mlill.!lp huftdoua wute ably aeet1rdmg to the P~"l'mit's 

p11::0visioM. The Part B permit furbadl! 1m1 management of huardous waste not 
I 

au.thoriud by the permit or Dtherwise lll!llmpted bJ law. In particular, the Part B 

permit did not authori!:fl WCI to tteat, stem! or dispose of spent pickle liquor or 

corroei\re chuaeteril!l:ic wastes in Ponds 5. G, or SA. 

As pll.:l:t of its Pari B permit, Th!l!ndant Wet uletrilled groundwater monitoting 

wells neat Pond!! 5, 6, Md 6A in April 1S98. The results ftom these wells do not 

Within Ohi.o, tho Ohio EPA admimster:e the RCRA hazardous wute 

ll1lUI.ageml!nt program 11.11 the U.S. EPA's c!elege:e Wld.er a~thoriu.tion by the U.S. 

EPA.W & the U.S. Ii:PA'IIauthcmed delegee, the Ohio EPA had authority to inspect 

,,n,,...,t"<i.,..• wlltite adivity; a~aol 8l it had lllll&lo!IW.III'Jilies.t:iol!. i'a1" a ,.,rmit.. BediaB 3005{e) ooHU:::IIA.. 42 
U.S.C. 1 8!lll!!l(e). ilert!. We:! ~oitht!t &>r....ld@.t .,o~;;..., of its ~us .. uta 11ruvity 110• made Ill" 
awlicatit>tt for a petmit. 

1! Ou June so. 198!1. U.e Ohla EPA.., .... put.HI fiwd .. ~tillll. Ia a~r and ~l'lfot<.e the 
li.CRA PRII!Z'IIID s.e the US !PA'm authllrized dodefii!I!IJW'IIWI!It tto s..:til>11 8001: ar:IU:~I'I.A. 

7 
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WCI '11 facility lind to decide whether WCI met the atandlltds of RCRA and a.na.logous 

Ohio law. 

Sincl! 1981. the. Ohio EPA hae concluc:ted at lallllt twelve ba.aardous waste 

com.pliane~~ ill8Jiscli.ons of' the facility. In Cl:ltlducti.ng the&e inepecti.ona, the Ohio EPA 

had nccet111 to 1111 WCI lac:llitin. At tha time of the inapacti.OM, WCI told the Ohio EPA 

that these swfaCI! impoundtnenta were uaed as solid •ute management units for 

\YUte waters from the cold rollint, coated prod.~c:ts. and piclding operatiolla . .!!' After 

conducting these reviews, the Ohio EPA has nevet allegl:!d or determined that the 

Ponds were haurdous wa11te units under RCRA. 

It Sllmpling 

A. Cottaultant Sampling 

All indicated, the Pkitttiff United Statea allegua that wet handled corrosiYII 

wastes that were ha3Udous. &cauae jt hu scant aam.pling data ofits OWD, the United 

States relies upon studie& undertaken by others at various timea. 

Defendant Wet employed enginlll!tll who took samples on at least two ao:asions. 

On June zo, 1989, bu.ntan. Lagneaa & Auociates conducled houtly sampling of the 

wastewater in the au.rfaca impoundmmta.ll' O{twent)t·four grab samplea collo!ded by 

!2' T....ti.IIIO!If of Ohio KPA l!llll>"""" lCriabm hltset at 1!7-28. 

!!' Om eample .. al gatllered ~ 1ul1tt fat t1olll!ty-Co1U hauta. 

8 
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In 1900, Were contfllet&lr, Remcor, Inc., flllll1pled the slU.d@!es in Ponds 5 and S 

fo11o-inrt a fut:mal S11111pling plu. After l:mlduc:ting this 11111mplir1g-. Remcor found the 

sludges were m~t commve or baurdous. 

In October 1!193,e~re Killam AslociatH mml.u~d a study fur WCI. While 

doing this study, Killam mlli!ded thiee grab aamples from the bosh box that dannelB 

wutewater to the l!lmface impt~WJ.dmentl!l. 'The three u.m.ple11 c:o11ected by Killmls had 

pH values of 1.3. 1. 7 ~md lUI 11.11 .. respeetively. After c:ompll!ting this Bampling of tha 

boah box. Killam Ammci.atel!l g~tve the opi.bion that the pH of the Wll.Btl!wa.ter in th" 

eurfaea impoundment~! wu be~n 1.9 and 2.0 s. u. Theoe Killrun Asaol:iates samples 

'OV1tte nat take%!. u part of a samplmg plan that sou.ght to lind the a.~aK'! prop.,rtieo 

afthe whole p;~ncls. 

B. 1999 U.S. EPAMultlmed.ia Jnapeetion 

of WCts fadlity under the Ciruul. Wa.ter Ac:t, the Cle~m Air Ad, RCRA. and the Toric 

Substances Control Att. During this inspection, the U.S. EPAcolleeted a grab ~Wnple 

of wastewater being pumped from Pond M to PondS_ U.S. EPA took the sample from 

the fl.~ of the wastewater me it entered P011.d 6. The &lt:l. measurement!! of this 

1111mple te~eall!cl.i!. pH of 1.81 e.u., b!!l!!W the regulatory llinit of ~UJ s.u. 

On .Jwte 15. 1998. tht U.S. l!:PA inapeetors returned and took another grab 

9 
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B!lll:l.ple of water from Pond GA. The sample's pH waa above 2.0 s.u. 

During thia June 1998 inspllclion, the U.S. EPA a1ea callncted a 11ample of 

w_astewater from a Ptoo~~IIS that 1111118 acid pickle liquor to treat •ta .. t. The U.S. EPA 

field measurements of this sample showed a pH of 1.65 s.u. The U.S. EPA also 

tol111ctad a grab sample from ~atet flowing from Pond 6 at the point whete it 

ofthe sample ahC11111ed a pH of 1.67 8.11. 

C. Central Treatment Plet Ai!!'lltion Infl.uatlt Prohe 

WCI'a waste....,aters aN pum.ped from Pond 6 to an inlet box outside the central 

treatme.b~ plant. ln support of its claim tbt WCI's waatewater was corrosive. tha 

United Statas principally relies upon WCl'R own pH nadings taken at the influent 

probe outside the central treatment plet. 

While EPA regulatio~ did not require Wet to mcmitor the plt at the ~ntral 

treatm.e!lt platJ.t, ituonethelesu did 1110. T11 treat its wute\lrator, Wet hae measured the 

pll of the wll£tewater au it flown through the central treatment plut. At thin point, 

the influent lx!~~: receives wantewater from Po11d 6 ed other process aources. 

To make tha118 measuremmt&, WCI ttsl!a aeveral p:lt prohea that continuoll!lly 

' 

monitor the pH of the wastewater u it Oowa through the eantral treatmettt plant. 

WCI put o11e inflow pH probe at th11 aeration influent box. 

The pH tnotllr at the aetation influent boJr: m.l!auuns tho pH oftbe wute<~~ratel:" 

10 
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lUI it flow!! ftvm Pond 6 inw the centri!l heatml!nt plut. wm IIUbmetgee l:hia probe 

in the f11l111 oHhe wi!JiteWmtet u it entere the aeration influent box.~ 

At least OliC!! a we .. k, wm CoU~-hwmon n .. padmenf: pet!!Qttnelt:alibta.U. the pH 

meter u!led to :measure the pH of Pond 6 :influent wa11tewater. Defendant WC! ugues 

t!mt the method uood to calibrate tmg prube rMu.lted ill ituu:curate. 

EPA guideline& retx12:11mund a two-stll.ndsrd calibration tecllrliqul! to ealibrate pH 

meters. To calibrate the probe, the CombUBtion Department pet!!Onnel ut1e twa buffer 

aolutiom with apeciliedpH. 'bpieally, they Ulle buft"et solutions with pH oU.O antl4.0. 

In mntrll.l!t. pH calibration is better done using a neutrsl bUffer solution of 7 .o with a 

second whttion with pH of either 4.0 or 10.0. It is unlikely that the mamtenll.llee c:l'ew 

eould at:hieve ootnpletely ae~::uratl! prube calibrations ueing the buffer solutions with 

pH of 2.0 ll.lld 4.0. 

sv.fticiant ooncentrB.tion. 

Because of the presence of oil ll.lld gteR!Il! in the wutews:l:t!t &wing into the 

central treB.tment plant, plant llpe.ratom ~lell.lled the influl!tttpH ptobe by rt~movingthe 

W The plt llll@W Qlle4i by Wtl 1:a me&Sim! the !':It a£ Pond. S influel!~ .. ute,..•m Ia a glass 
momllralle ele<:t.tad.e lfl!ll!!l!ti"" far h~n ion l.l!. ea~~~hiwattcm with a pH meter. '1'ho! pH meter W!e<l b:r 
WCJ ta mel!.ot~re l'aw! i iduent t~H lo efi<Uppea •ith alii~...........,. that bancl.l.u t.h<! "'"lhematicll a£ 
tllil""'lllltll:<!ll>l!i!.t. '1'ho! plt llll"ter Ulled l.r Wet l:a met&...., tlv! pH of Pmtd lll.nfluent wutrwaw d.ispla,ys 
~ llwnmcal pH .. at ..... 

11 
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submerged probe hm tht! flow of thu wastewater ud dippill.g the proba ill. acid.. The 

operators cleaned the influent pH probe! in lUI. acid eoluti.on once pet shift, ar three 

times per dll)'. thoUgh a brief expaaure to an 11.~d solution Cli.D effectively clean 

mineral deposits from a pH elac:trude. it ill not uelmctive cleabiug aggut for oillUtd 

greBBe de~poaita. Theaa ptoblltma make the intluent; probe readings 1et~e aceurate. 

Defend:wt Wet nu:otded the readitap fro~ thu pH Dultere at the aeration 

influent IJox e~ twa haut& flum Supl;embell' 1,.1!:188 ta Fehruuy 22. 1996, and ev-ery 

hour from Febtuazy 28. 199& ta July Sl, 1998. 

&tw111111 Septl!mbn 1, 1988 and July 31, 1998, WCI't~ eenttal tre~tment plant 

opgratot& rocotcied more than 11,000 pH vsluee of 2.0 II.U. Ill' less mr Pond 8 

wastewa.ter ellterlllg tho central treattMDt plant. !Such readitagu occurred on 1,361 

diffeiUnt days, At least one reading of 1. 7 11. u. or les111 oa:w:red nn 677 difrRtent day&. 
I 
I Also, the CRnttal trea.tment plant llp&tattml recorded at lltut 81 pH lnRD.Surements of 
! 

12.5 s.u. or above for Pond 6 wutawater entering t~e central trl!atment plaut. Taken 
I 

as a whole, tbeae mqS'IUt!mettta did !lOt slguific:antly vary &em 1989 ta Decemher 

1998. 

ln lJecemhcar 1993, WCI inetalled all automated lime aluny in,jedion system at 

the No. 9 Lift Station. For a pariod. this lime in.feetio!t ll]'lltgm t'l!du011d, hut did not 

completely stop pit readinga of 2.0 s.u. or 111811.!!1 The syatar.n hu now eliminatad 

JJf After illltalla&ioo ef tlto lime iQieetio.llll1lltelllll!l Daa!luhet liiiiS, "'"'tral trutmel\t pla.Dt opGrat.tml I'O!Imded all ad4it.inul 8511 mauUJemoab OJ1 11 &efJIU'II.tl! ~ of I!.D a. u. or Ia• Cor the 
waste-t.o.t in Patld 8 1m'! the I1Ut "-~-
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Beyund ml!:a~uremrentl! made wi.th thl!! linftuent probe, the ~nttiil b-eatment 

plattt oprera.tme also reectded grab ~Wnpl.e pH meuutemel:l.ta fur Pond S wutewat..r 
I 

u it entered the amt.ticm. i.Dfiue:t~.t box at the ~hal mat!D,ent pla:ai.. WCI made 191 

pH m.eu~tteme:nta via such Rtllb ~~amples. Operaton tGok these IIIU11Ples by placing 11. 

labotatcley beaker in tbe Q- 1:1fthe Wllllti'!watl!t llfl it ellietm the IIU!r&tion inl!Ueltt ben:. 

The centtal treatment pl.aut opera tots then measure the pH ofthe grab tul.mples with 

11. bem:h meter in the central treatment plut 11f!ic:e.\ The ta.lti.tl.g of grab samples i9 a 

method for ~the accuracy of in-line p:H: pro~s. 

Theae grab *!Dplesahtlwed. pH nadmgs of 2.0 s.u. or less on mai!.Y occaaiClns. 

&veral I!II.D!plea of ll!ttdge l:':tclm Pond G were also tet!lted f'o1.- pH values. !tt 

October 1985, 1u1 LTV ccntractor tested SCIIIII.!I.I.ples of sludge ftmn Ponds 5 and. Sand 

found an average pH of the! shulps to be S.S, with all me~m.ente falling withi.D the 

t!i.l:l.gt! of 5.5 to 1.5. 

1ft 1990, a WClllllntrecWl' sampl!!d the sludges in fends li 11..1:1d Sed fbund they 

we::e nruihazud.o\18. And in 199S !i.l:l.d 1998, SAmpling perlbtml!d by a WCl consultant 

18 
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again found the pH orthe Ponds' aludgea ranged betwan 5.4aua.IU1d 10.9 s.u. 

Thus, there is uo evideuoe that aey sludge &om. Ponds 5 or 6 "'11.6 evar 

Having aet forth rele\rllnt &dings of f'aet, the Coutt naw offers its c:o:ncluoions 

of law. 

111. CONCLUSIONS O:Ft.AW 

was enacted ill. 1976 ta togulate the treatment. Rtoragu, transportation, and disposal 

of haurdous w~~.t~te.:. RCRA seeks ttl enaiU'e that such waatl!s are "managed in a 

manner which lJrotenta human haalth and the an1tironment.u 42 U.S.C. § G902(a)(4) 

and (b). Sulttitle C a£RCRA elltab1Wae11 a camp.rehens:i\re tedei"al reGUlatory ptogtam 

for the maDageiD.ent af'hazatdoU& waste. 42 tJ.S.C. §§ 8921-6989. 

42 U.S. C.§ G925(11.) prohibits th& operation of any fadlity that treats, etbres, or-

Hm.~.er. 4 F.3d 123. 730 (9"'Cir.199S) rtt i!lfiuldamenta.l that 1111entitywhich pet"form.s 

a hazardaua 111allte activity far which a pezmit is reqUirad undu RCRA may ttaf: legally 

pedotm that ac:ti'Vity uWiliiiJ it hllllll pl!nll.it fat the rele\rant activity."). Momaver, a 

patty h!cl!ivlllg a pttrmit ta atore or dispose ofhazardouawaete must thereaftera~~nply 

1111i.th the requirt!mente ofthe pet"U~its. 

14 
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If eerbain requimm.l!!ntll!m! wet, RCRA !illll"&lltatell to operate hllZittd.l!us Wll.!ltf! 

Nplal:ory pto~!l ill lieu of the federal Prtlfn"lim.. 42 u.s.c. § 6926(b). E11eD "'here 

retlli.J:Ia the right to &mnrc:e the !~tate authorized ~rograme. 42 U.S.C. § 6928{1l}(2). o11 

June SO, 1989, the U.S. IPA sruted find authomaticn to the State or Ohio to 

tu:l.mi1:1istet anti l!tl.fon:e the State's baJIUiioWI~~tutl! progfll.lD ill. the Stam of Ohio. 42 

U.S.C. l6926(b). The Ohio EPA aclmlul•te:rll the ltCRA Ptaln"ll.lD withill. Ohio. 

Under 42 U .S.C. !i S923{a), the United State!! may file a civil action in fedetsl 

penalty m II.D am.aut~t nat to eXt:eed $27,500 per day of noi:IWmpliii.Dce for each 

violation.M' 

lia.ilillty u~~~.d~ ltCRA. ln 11h.....U.g M.11ilit.y. truo "l'Pii.,..'b~ statute of l.imitati.ons, 28 

U.S.C. § 2462, mtoplltWY c:Wm for penalty fot 11. violatitm before May 11. 1995 . .!!' 

To eatabliah a violation of RCM, the United. States ~nut prove four general 

elements: (!) that WCI iB II. "peli'BOD. 11ri.thifl the D:lll!llllWg or RCRA: (2) that wcrs 

W 42 U.S.c. 1&9111(1) prewicles for 11 civil p_.j.ty m M llll!CW~t nat to e_.t $!6,000 per day r;£ 
!lmi.I!DJV.I>llliii1CO! for each W.!!ltiOII.. Tbia l!Jilltn1Dthu a,.,, s!llu•te.l. p<~teu,.nt t<>the U.S. EPA CiVIl Mot~.etarY 
l'ondty t!i.thiu.m Adj-l!t)t :kulot, to Sl!'1.5!1!1 I'll!' dasr. 

Mil ~'rebid~. u-tmf8rlell. Feet No. s. 

15 
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Warren, Ohio steal plut is 11 ~iilciUty" with itt the :melltlitl3 of:RCRA: {8) that WCI did 

not ha.v~ a penuit orillt.erlm stab.td'or tlu! treatment, etorap, or dis~sal ofhazardous 

wast.. in the pond~~;; and (4) that Wet treated, stared, or diejlo!led of ha:ardoua waste 

i.n the ponds. tTI'WerlS~ u.1'4SS1'W18 &Brol'l!ll! Worlta,l~te., 681 F. Supp. 314,317 

(D.S.C. 1988); Unilecl Slota v. Con.servmion Chemil:dl Co., 133 F. Supp. 1215, 1220 

(N.D. 1nd. 1989). 

Defendaat WCI aeknowledgea that it i.a. a "parsott" within the l:llelllling or 42 

U.S. C. § S908(15) and that WCI'a mte~ted ateel plant, IUid ell building&, structures, 

and surface impoundments loa~.ted there, compti&e a Hi'acility" withit! the meaning of 

40 C.F.R. § 260.10. WCl al110 concedu it did not have a permit ror thA treatment. 

atoragg, ur disposal of hazardous waste. WCI di!!pute11 only that it ttea.ted, stored or 

disposed o£ hazardous waete. 

The C11urt now addressee the standards by which haurdous wa.ate ia identified. 

RCRA. 

n. Stlllldards fur Determining "Hagrdoua Waste-

RCRA mntrols the rel1111tm of a '"hazardous waatt!." H a II!Ubstance elthlbita 

eettain chuacteriatita, industriAl wuti!watera ara ll!ubject to regulation undet RCRA. 

tlni~ Stotu u. Dmn., 969 F.2d 187. 19-' (6'1' Cit. 1992). 

18 
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42 U.S.C. 5 6921 prt!Yides tlwo '~~~lt18 in which 11. waste will. bl:! m~:~sidl:!red 

!!pecifically liated the waste as haurdoWI. Sy regulation, the EPA has listed a number 

ofwutasu hazard.IIW*. 40 C.F.R. !ii21>1.S1-26US (191!19). Fwexample, ll£!1!!1t pickle 

liquor, which the Unl.ted. States claim• Wet clischugecl into Ponds 6, 6. nnd M., ill a 

dmracte~ of ignitability, Cot!'OI!Ii'rity, reactivity, or toxicity. 40 C.F.R. §§ 

2&1.21-.24. Here. the Umteil. States claitru~ that Wet stored or dmpa~~ed of conoRive 

p:meettt or potential dll.n~r to hwnau1 h11mlth and th11 environment. 

A8 explain!!d in fu.rihl!r detail beimr. tmder 40 C.t.R. § 261.22 and O.A.C. § 

gt'@ater ti:Ulil or eqWll to U.S s.u. Wh!!n! 11. surface illlpoundment eonta.ins aqueoWI 

water: with 11. pH of 2.0 11.u. or leaa. on at l.eut 11ne OCd!SiDD. the water in the surfate 

imp~:~undmettt is haaatdoWI wlll!t.e. The United States here ptinciprillr oontends that 

I!Ubstances in Prludlll'l, 6, and SA 1m' wnosive, as havinE had pH o£2.0 s.u. or le&. 

A8Bbted !Wove, 42 U.S.C. § 6925{11) p:r~:~hibits the operation Dhll:l' fadli.ty that 

11 
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United States u.lleu.. 4 F.Sd 728, 780 (9'1' Cir. 1993}. MotaoYer, a party receiving a 

parmi.t to stote or dispa1111 or buardoUil waate m Wit t.hGr~~lliter compl,y with the 

1r WCI treated. atored, or diapoStd of wBSte at the Warreat facility, it was 

required under RCRA to have a permit to do 110. It is undiaputed that WCI had no 

permit to tl'l!at, •tore. or diepoal! alhazardous waste. "''h.m!fote, it the Court finda WCI 

mllli.ntamed huardou waste at its Warren facility, WCI has violated RCRA and iA 

aubject to fines 1121der ltCRA. 

The putiea offer difter:in.g v:iewa tega:rding how the Court should determine 

whether hazardous waste is mated, stored, or disposed of at WCte Warren facility. 

Defendant WCleay11 th11 nid1!11el! ofrt.!ed by thl! United States is i.ni!Uffitient to support 

a finrling that WCI maintains huardot.ts waete at th11 fatil.i.ty becauae the aubsta.nces 

at the site wete improper,bt sampled. The United States eontende that even if the 

available samJ~les do not ~:nnlorm to 11. apetijic methodololtY delll:ribed in :R.CRA's 

regulations, tha weight of avidi!nce supports itA oontentioa that WCI mated, stor11r1, 

or disposed of hazardous waste at the Warren ladlity. 

Tha Court ntlw examines whether :R.CRA's regulatiDns require a pa.tticular 

sampling methodology. 

2- Bl..lllpting Methodology 

The Umted States claima Wet violated RCRA's prohibitions against hazatdous 

18 
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wsete by DUI.intainmg *tottoai.ve" •aste at the Wll.l.'!eii facility. The regulatioJl!l 

cuv:entl.y debe "lllm'OIIivi.ty" in the fbll0'11'i1.11f way: 

I 
&e. 2G1.22 Characteristic of eomeivi.t.y. 

(a} A lltllid WWJI;@ exhibit!! the thttts.eteriatic of cm1.'C:IIIivity if a 
rep~~~e sample of the wute hu either of tha following propett!e!l: 

{1) It. ill raqwmu cmd ~ ex pH k11a rAm& or efll.l4lic :b or greatar the or 
equal t.o 12.5, as tletmni~:~.ed. by a pH metl!r u.aing Method 9040 in '"Teat 
Methods for hl11.11tmg Solid. Wut!!. ~Clmmical Method.s." EPA 
Publ.Wttkll:l SW-84G, u ~orated by ~Dee in Sec:. 2S0.11ofthis 
chapter. 

40 C.F.R. § 26Ull(ll)(1} {emplwM !!.dded). Pls.mtlft"Umtl!d States ullll!rts thl!.t WCI 

viols. ted RCM by msmtai!lingwutewatl!r with a pH o£less than 111" ectual t.o 2. Under 

the tegul.ations, thla United States must 11how such violation vis a "reprellefl.ta.tive 

whole (e.e .. waste pile, 11.1!111111.. e;tou.l1tbta.ter) which can bl!! expected to e<Jthibit the 

avera.p propertiea ofthe uru~ or whola." 40 C.F.R. § 260.1R This detil:lition hu 

tt!ttall.ined u.nc:hupd amce ori~ promulgated by U.S. EPA in19!11l. 45 Fed. Reg. 

33005, 33075 (May 19, 1980). 

Tl:Wl defini.tiOD Bu.ggEIItll that a fiudlng af a RCRA vi.alation must depend upon 

teli.s.ble an.cl aceuratl! Mtnpling. WCI u.r~e that the Court interpret the regulatiol'le 

to require a pamclllar Mn~.Piiuf metbml belbre remlt!! may be vi~ a.e it :reli11.ble and. 

ac:cmate inditaticm a£com:tsivity. WCl says that the s11.mpling method used 111akes a 

19 
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difference bi!CIIU!Ie the Pcmd aubstanc:es "IVI!tll 11t!ropneow: . .!ll ThereCont, unleu au 

appropriate IIIUI!plinr; method ia used, WCI says the results 'rill nat ntflect "the average 

ptopertiea of the u.lliverse or whole.~ Wet seta that tl:ta Ba.m.pling pl'l!sented hete bt 
' 
' tbl! Plaintiff United Statu doe8110t meet the requitematltlladapted in the EPA's C!Wn 

regulatiaW!. 

Ia c:ontrant, the United Statu lint cfulputes that a sample needs to reflect the I 
average~ properties o£ the whole.111 Putthet, the Umtad State& arpea that adoption cf 

! 
a sampling plan, and sampling in confottt~itt ...tith such 11. plan, is not a p:re!'l!qu.isite ta 

shlnVi.ng a violation of RCRA. The United Status aays that thA failure to adopt a 
' 

Ratl1111ing plan and to comply 'Nith thst plan goes to the weight ofthe e"llidence, rather 

Mf In an Octoboor 1985 etudy. theeqUII!arlnr&tm. J:lqllelll1, Lagneae • ADaociatea aanlpl.echluda;e frc111 P<mdo 6 and. 6. lt reported lhat the ••elM il> Uoa Pond.! wullata~ua. <11111 tn """'tlli.W.abl.e ".tri;..tiao pai.llt to point for an l>!lfll.mato!tl! IUIWIUfO!d.• Bltb. CJ. 
E"!!"ri Charlea BIUiD."nacheill. t.o.ot.Uied crediblY aJi. tLlA ~: 

Q. Do,.,.. k2lmor .. lo.tlutt tit" waota m•blri<>l In tm ~ •t WCI illll...,.~>P""""•.,.. lle~\UI! 

A. In at:r apibion it i1 not homogetaaoll< ibo lt@l.erogtlllepUil • 

••• 
A. 'tbue tlle water etttal"ing tbic poad &, th~ ..,.,. the pond is ""~· thls is e cluai<<W~mpk a! what- call pluc-n- ngiiJil. tn thto te!-.111 otart. But what It 

mUM Ill that Ill tlJe .,_ter IO!ltft'l the poad, it ..W IIIIMI dawn the Jloftd liB a ri""t ..,C>Illd .n-. ilgw ea11juat 1Pis~ thiM •• a ti"lft .11:1d II.I1.T watar et~teribg here will 
Ill""" dOWD W. pond ill •Pimlll. theh! ill no mialll"ll hi tlilio to .lllab it hamagllnt!t>ID, alld. as th.! wal.lr ettterl this pcmd mel then lllti.matllv I""""* tho poad, etttare U.o p!pebe and l!lltan We l!OH and a~ailt thia watc!t- •ill "'""" thJ-ough this pond lo theae Jltllllps allll. he ptllllped out •11d II.I1.T •atu hare aram wi1l. 1111ter thia pond Dlld be pUIIljled to tl>lo P<llld oo Uria is a daesie '"""-"'Pl" of a pluc floW ntglatt. 

111 Plamtift United Stab!~ prepooed mlldwrillli of law Nn. :Uh. 
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t'hl.UI, the CI:I\Ut mut iU8t del:smaine whether a 1111.mple needs to re.fiec:t the 

II.VHII.R1' propertiei!J of the whole. As to this ilm1.1e, the Umted Statee' !'l.l:'gtl..i!l.ent would 

tum the ~ 13£40 en § 2GU! ud 40 C.F.:R.. I l!G0.10 on ite hes.cl.. 40 ern 
§ 261.22 Mf!J couosi11ity il ~d b11.1111d upo:n a "nl!teEientati.w BBmple of the 

waste." 40 C.F.R. § 260.10 aqs the umple must re&c:t "the II.Yti'age ptt!perli.e!! ofthe 

ttni.ve1:00 131:' •hole." In ~!!' tlmt tiWI Court ~ the ponds as 11. •hole, the 

United States pushes ll.f!lidl! ita OIIPII. re~tioJIB. 

The Court thenfure finds that the 1111.mples must be rep-ntatiw of the whole 

pond hefute a ltCM violstion w.sy he f'mw.d.. 'The by itmue is what sampling method 

will p:roduc:e a "rep;relllel'.l.tll.tive 11111.mple" of thl! ponds l!.Dd whether the methods used 

hl!lre pmd.uce a guffidet'ltly reliable picture of the average prt>pl!!rti.M of the ponds as 11. 

whole. 

Demn.dui WCI atpl!ll thl!.t PWnWf Umi:sd States dll4!s not gi•e evidence of 

:rep:r-eRt~.ta.ti'Ve a11211.pl .. s bee&*" it Wled til UBI! the propet testing method fou.nd in Test 

Method~ iitt ~valuating Solid Wute, Ph)'llital/Chem.ital M!!thods. EPA Puhliation 

SW -846 rsW-846"}. WC:l teliYil use af:Method 9040, 1.11 Bp&cifi2d. in the Second Edition 

of SW -846, is nquired. 

In contrast. the United. States cldms that u.mples ttot taken in rouftlrmity with 

Method 9040 canBBti.tdy the requirement that IIIW!.ples exhibit the a.vera.lltl properties 

of thl! ~ ot whole. Firat, the United States eonte!lta the applic:ability of Method 

21 
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9040. The U.Di.ted States IU'IIWIB that belin 1998, Method 5.2, as at forth m the First 

Edition of SW-846, was th11 method fat deciding whether a waute waa ll!II.TOI!ive_ 

by Oefenda.Dt W'CI. M11thod 5.2 does !!.ot apecily methods iOt detemtirung the number 

of lllllllp1es needed to abtam the average properties or the univelt!e or whole. In 

I:Diltrut, Method 9040 does. 

Altematively. tht! Uttitlld Stlltaaaaya thatSW-846 inl:!!nde on1yto ei•e guidance, 

not tc manda.te nqlrirements. As a ,uidanl!l! documi!Dt, the Uanted Statesaays SW-

846 llffords Orutibility tel uae alternative teet methods. 

To tletide this isaue, the Courttintcomidets the general applieabilityofM,.thod 

9040. During th,. relevant pariads. RCRA raruJ,ationa have alwayo :referent:ed certain 

teet muthads that are_ to be use to aupport a futdillg of"oonosiv.ity, ~ and, by extenoion, 

tho pre&llnoo ofhaurdoua wutll. 40 C.F.R. § 2110.11 (citing teat methode); 40 C.F.R. 

§ 261.22(a){1) (defuaing "conos.ivity"). As th11l8.11.gU11.ga of'§ 260.11 has altered ovl!l" the 

years. the parties dispute which test method applied duriae the relevant period. 

The United Stll.tea argUes that until August Sl. 1993, 40 C.F.R. § 261.22(11.){1) 

J:Uctui.red. use ofMathod 5.1!, aa Bet forth in the First Edition of SW-846 . .!.!' Spec:ific:ally. 

until August 31. 1993, Section 261.22 PtOVided. in pertinent part: 

(a) A saUd waste exhibits tho characturistic or oorrosiv.ity if a 
repreaentative IIIUilpll! of the wallte hall eithnr ofth11 followingproperti11s: 

!II 4D C.F.R. §f .260.11 and 2111.2.2Ca){1) (1988-19!13 tditiou). 

22 
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(1) It is aqueoa and bu a~;~H leM than Ill equal to 2 or greater than ~ 
eqw to llUi, u dete11tliMd by a pti meter~ either an EPA test 
ml!tlwd. or sutequi~ent taet method sppmved by the A~tor .... 
The EPA tae method fer pH as specified u Met.Md 6., &n "Test Me~ 
/rJ,. Eoolooeiml. of Solid Waste, ~y;icuZ/CiaemkclM~"(iD.ool'pllrated 
by reference. aee 260.11). 

40 C.F.ll § 36U2Ca)(l) (1998 editioo} (em!'huillncided). 

Tb11 Second. Editicm.ofSW-846 wa~~ ibrma]Jy adopted a11 parl of Section 2GlU1 

ott&ptemberli1,l982.W TheSI!Cimd. Ed.immofSW-84Gcwiaina a ·eon~a Table" 

of SW -8<1.S. ln this Table, Method l:i.Z is expteooly replw:ed. with Method 9040. 

Howe\>et, the languqe of the tegtt:latiol:l.. 40 C.I!'.R. § 28l.l!Z(a)(1), r~~tai.D.ed. its 

SW-846, and i:M eo11.~11 tll.ble within it, remaitted inl!ffect until August St, 1993, 

when the Third Edition o£ SW -Mii wu adopted..l!!i' 

Defendant WCI pomts out that the Second Edition o£ SW -8<1.6'11 r:ross-il:ul.e:t 

supporb:l the ooncl.W!ian that Method 5.2 was replaced by Method 9040. Alsl>, 800n a&r 

the fimnal adoption o£tbe Second Editirmoff.IW -346, the U.S. EPA issued a Teclmieal. 

Amendment which aleo ttabd the c:iuwp ftom Method 5.2 to Method 9040. 48 Fed. 

1W 47 F"d.. Reg. 41SU (1!1t13). 

!!!' 58 Fed. Rett. 46040 (1!1!13). 

SlH ES/EZ d 11'1-1 
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Reg. 16256 (1983). Further, WCl alaa paints to eammunic:a.tion made m 1993 by the 

~:t>A at t.ha tiae it adopted the Thhd ll:clition of'SW-846. In At~gust 1993, the Agency 

formally clat:lfied th:at a[t]ha EPA method nut~~ her fhr pH ·is int.Orrectly mfiiNnr:ed in 

Section 2S1.22(a){1) u Method 5.2. Th!!reCora, the Agency is deletmg tho ref'argnl!l! to 

MRthod 5.2 in that suetion ll.l1d replacillg it with the llltt1'8ct reference to Method 9040." 

58 Fed. Reg. 48U47 (1998). Thus, tlw EPA clwlpcl the regqlatiowa to refloet what had 

ah&Rclf buD mdi.catod m BW·846 mr yell!'ll: that Method 9040 mplamd Method 5.2 

In short, WCI argues that even though the l"f!6WtdiaM did not 8JH!cifical1y 

mention. M!!thod 9040 unti11998, 40 C.F.lt. § 281.22(a)(1) !tlwayg defined corrosivity 

by remtenc:e to SW-846, in which Method 9040 repla.Cllld 5.2. Thetefote, WCl argues 

that Method 9040 appliad &am at leaat 1984 to August 1998. 

wet makes & strong argument that M11thad 9040 wu effective Cor the tim11a 

relevattt hete. However, 11.51Uming th!!ll.pplicabllity o!Methnd 9040, the Court finds 

that atrlct adherence to Method 9040 ill not req_uired to l!how that WCI violated RCRA. 

Reliability and accuraey of llllmpiea 12lllY be ahown by mgthods oth11r than Method 

9001. 

Arguing otha.zwise, WCI contends that cottoaivi.ty aut olll,y be eatabllshed iftha 

Plaintiff United States BhoWB that Ponds 6, 6, 11.11d 6A had a pH of 2.0 or leas using a 

pH meter in aClCO!'danca \rith Method 9040. To compl,y with Method. 9040, Wei says 

sampling It!. UBi follow a BtatiRtically.valid Barnpling plan!Jrepated in ai:COtdtl.nee with 

Section One of SW-846. Method 9040, §6.1. 

24 
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Hawe<tex, ~nt languap m SW-846 13eliea WC!'s ugument. BW-1.146 

provid.Ru that a IIIW!.pling plan ill taore statill~ valid if it provid.el!l tor "~~ame form 

Of: fll.lll.dOIII.I. llll.mj:!tinl( 111:1 that "nuy Ulrit Of the Jl!!pWilti.Oft (e.g. every lcc:ation iJl II. 

lagoon used to slme 11. IICII.id waste) hll1111. theoretillall,y equal c:ha:nee of being sampled 

Slid meuured,- thua eDI!Urini!' that "the IWII:Iple is mprelll!lntative of the l'D!Iula ti.on. • 

Seclicm One. SW-848. &\llOD.d Editi.o1:1, § 1.1.2. 

"Sampbg pret:man ill mcse oom~Mni,l aelai.el!ed by tilki.ng m appropriate 

number of IIUlples from the population." ~n Olu!, SW-846, Sec:ood Edition 

(emph.II.Bill added). SW-Mil pl:.'t!Videsa etatillticat equation to be used m detel'ttlining 

the "ll.tJPJopl'ill.te number l:lfiWII.pl!!!I.·MI Complia.D.oo with the statistical calcul.mtions m 

SW-846 esta.'bHahes"a Bcii!Dti.fi~ aedibllil!ll!mpllng plan" !Or characterising Wl!8te. • 

best sampled uedng the methoW~ recommended fur large tam." In dellttibing the 

method user! for 11m11plitl.g 111fP tanks, SW-Mil t!a.Yil "a NJ!telt!ntil.tl.Ye set of aamples 

ill best ubb.ined using the three-dinu!Mional simple ra.ndum e~m~.pling strategy 

deucribed in Sectiott 1.4.1: 

In Sec:tiott l.4.1 of SW-845, tb2 ltl'A I!IU'B: 

91H £9/SZ d 1~1-L 
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The nw.a.het of samplaa nquirecl !Or reliable LWI!pting will "atY 
depending lin the distribution of tho waste eaZDpOnents in the contaf.zler. 
As a minimum with unlmD'Wil'llrUte. 11.sufficiul!lt num.ber anddilltribution 
of samples should he tak11n to addnas auy pasaihlu trersiele anouuilles it> 
th<1 wute. 

SW-846 at 1.4.1. 

Under these pto'Viaioll!l, BIUD.pling afPonds 5, 6, and GA. ~tMWd involw "a three

dimettsionlll grid of sampling ssointl; and then Wlinf random number tables or 

gellRrll.tots to ~mlect points Cor lllltllPling. u ltl. at 1.4.4. 

As indicated. Mathod 9040 ngguata that eampling should be don~~ eouistent 

with a sampling plan .lnvol~ a su!icient rtumber at aiUDples. While such sampling 

is prmemd, WCI dDGa DGt ahow that the PlainWJUmted States ta.Ji.Dat prcteftd absent 

sampling in eoDfdrmity with Method 9040. 

Othn court!~ :bavt~ cr:une to trimilu oonellltriona. In Un;;red Stute11 u. Srlf, 2 F .:ld 

1071 Uo"' Cir. 1993), thu defendant. faciDg criminal charges, Bl"!Ned that the 

gove1"1Uilent failed to pl'lldent evidence that cartam hasardoua wastes were SUaPled :l.t!. 

aa:ord with 11.11 EPA-approved test mllthod. Rejeet.lng this argument. the Tenth Cin:uit 

held that ''[1r]hile !U1 EPA-apptuved teat of the material 'IVOuld haw been pereuuive 

teqllil'ed to prow thia element thr~~ugh tedt dAtA.- ld. 11.t 1086. 

To like effect, in Un.itedBt.abt• u • ..Bc,ttJn.k,ln.r:., 984 P'.2d 599 (5th Cit-.1991), the 

government brought 11. criminal daitl1 undut ltCRA. 111 that ca.ae, the government did 

not have sampling of the teleY!Ult drums, 11Dt other gamplmg takeS!. in co:blonrtity with 
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EPA tsplaticma. wteacl., it telied u.,po!i c:ompa~ dceuments ud testimo111 fz.cm 

petm~ns in c:cmtacl: wi.til. the re1ev!ll1t druiDS. In bding tbe 11viden.r.e sumcient to 

llUppcrt a enwitta.l convielian, the Fifth Cinmit held: 

The govemm.ent ll.dml.tt! Dll dtum 11amplea Were taken, but relies on 
B~ m:otda, amd ~o:ny Ill! to ita pratticellll.t the times thupd, 
to siww that the d!ums wote 'lllll1!d to ~!~tote the 'slops' or r1'1!1idue of 
hua.rdoua cheml.ca.ls that had been extradecl. !!lther !Dr !lllmPlli1g or fuse 
tleiUI!Jl.g- PUZ1108eS. We ll.gl'el!! that these doeumentl!l, Wdu.ding drum 
inventories, 11. llaardaua wute log, nul mtema.l memorii.Dda, u well 11.m 

l:he teslimoa,y at trial, all ampJy demollllt.ra.te that maft1 of the!ll! chums 
conta.il!.big huudous walri:ea wl!h! stolt!d ibt l.enger than 00 days. 

lrl. at 614. 

F. Supp. 116, 119 CW.D. Mich. 1992), IJOt!Qfed em othw gn;urtds, 8 F.ad. 1074 {6"' Cir. 

1003) (nwple anal)'ZI!d. under a test method not approved by EPA sufficient to 

establish thlt!at of cm:ttaminati.on under OERCLA). Further, fail~tt<> to rigidly adhere 

to SW -846 does not render the 1;8!Dp!mvt EWidenee madmi11Bi.ble. People IJ. Hmk. 29 Cal. 

App. 4th 730, 734 (1994) ("We diaoom no pl!t' Bl! rul" which automati.t:a.llyp:teclud .. a the 

introd.utticm of evidence of diapolla.l of lu.:ard.o~tS waste just be!:lluse the gathering of 

the sam.ple does not fullow e111!ry jot !Utti little of the EPA manual.")_ Any dettiation 

from the guidance go«! II to the W!!i~t o£ the e•idence and not its admissibility- People 

u. &m.gan.i.. 22 Cal. AIIP· 4th 1121!, 11811-1187 (1994) ("Fiilllttl'! to full.ow precise 
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test results madmisaible, but imltelld goet; to t:he weight acoorded to the e'l'idenee.").!!l 

finds that strict adherence trith Mllthod 9040. inclu.d.ing grid so:~pling pun:uant to a 

pl11.n, is not mquimd to ahow that Ponds 5, 8, and 6.A wem corroaive. Whll.e M.mpling 

done in conforznity 'lrith Mtthod 9040 ia preferable and more petsuuive, ovidazu:e nat 

conforming with tho IIIUJlpling praviaiom of SW -846 1!11.11 SUpport a finding that wcr 
generated hazarda1.111 aubWmt\!1 aubjett to RCRA.. 

a. llequi:rad Showing 

To show tha.t Ponds 5, S, and GA. eant&ned ha2Udous. suhstancee and "'ere. !I.e 

a result. aubjeet tel the eradle-to-grave reat.tic:tions ofRCRA. tha PlmintiffUnited States 

must show, 1lia repr1188ntative samplu, only that the surfa~:e impoUI:t.dment contained 

aqueous water with 11 plt of 2.0 s.u. ar less, on at least one occ:uion. Un.ited Sta~s v. 

Consetvation Clu!mU:ul Co., 783 Y. Supp. 1215, 12M (N.D. lnd. 1989} (findiztg that 1U1 

aqueous aolid w11ste exhibits the el:utraeteriatic oti:OttOIIhi.ty ifit ia properly tested and 

found to have a pH leas than or equal to 2 "on at leaat one oecaaioD."): State v. PVS 

'!!'!! Court. ""'-' d"f111'11,_ to tho! il'ltouprutatial!. or tei!Uiatian ;iml:l by admlniatt-attw agall<iee ehatgt!<l "'it.h their .ani'D2'12mlllll l1n.lUrl S~a~ea of Alllbil!d u. Ma6£.1 Otl c...,.,ra!Um, 1091 wt 1048911 (I.:D.N.Y. 
19!11). hi Mahil Oil, the 1!011l!IIUU' acutht to ofret !!Yirl- ~!lot. in blll'lbmlty with the reg;d&UOM gi'<;!n by the U.S I!:PA. LJectinr Mobil's evidtti1CI!. tbuourt a.t r....t.lt a .tandard or~w applieab1e to a claim tb11 t 
tho 1!11!11JittftC !IIBtbacia llliliad Bl"'l irl...tid. Under the murt'a test. it is nat 11110Ul!h £:,r WCI simply to 
"gffor[ J a11 altematiYII reading or the lA•.• ld. at 09. J~:~~tead. WCl mt~~t eatabl.ieh that EPA's 
int<'rptelatiab is "plllillly l!l'l'lltU!CIWI" and that WCJ'a rnndibg i.e •lllllllpe.l.lad by !.IIi! te~:Jti"11'B plal" 
l1.1:1guap' art.hs Ad.miniA~aWa.i.llt.!llt at th.!tim11 th.! rucuJat!cm. torn promulgated." 14. (quotmg ""'"'"" 
"'f~-~~ Ulliuet"aily Hrl#pUal u. Slloldl<l. SlZ U.S.Ii04, 512 {11184)). 
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Clkm.Wd.s, lne., 50 F. Supp.Zd 171 (W.D.N. Y. 1008) Cfin=e ~a of acidic water 

that fell belDW plt of 2 on 4 oc:calliow;~mt of D1 ~ies taken o-vor course a£ 6 years 

wae b.a.Hrda~t&). 

unit of the popt.ililticul. (e.g., e'ft'!ry lacation ir.t11. lagoon W!l"d to stare a solid. waste) ha& 

a theareti.eaUY eqwd chanee oflsemg 111.111Pied and mel!.l&\lftd,H thU8 e11..11uring that "the 

!Iampl!'! ill repraeet~.tlltiV!! uftl:u! (IUiltWaliim. • Beetiul1 One, SW-1346. Seeond Editi.m., at 

1-1.2. 

~tt~.der RCRA the Ullited States telied Upon a limited number oftelltings dona by U.S. 

EPA petmmatelii.Ud the lltrp :II.UI!iber ofU!lltll racordi!d by n..tendant WCI 'e pereonnel 

WCI 1'111)'11 the limited nu.mber of samples taken by the U.S. EPA sre 

i.J::!.gufficiently repreeet~.tative of~ ponds to !!l!!"llfll11.8 pNOf of a violation. WCI !!.leo says 

U11! 11.000 s!WI.plell it rewrded. ate ill.llufticiently raptelll!ntati- of wastewaters held 

in Ponds 5, 6, and GA. bec:aWII! the m.eaumil!.gptohes were mil!llll.librated. Bees. use none 

of the samples the government relies on were tUI!n pW'liUilllt to Method 0040, WC! 
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says there is imlu!itie.aat evidetta~ that it maintained huudous •aste at the Wanen 

facility. 

As diGcueaed. the Court &nd.a Method 9040 preferable fDr showing a RCRA 

violation, but it is not tbaexclusive me~m~~ with which the! government can support ite 

cue. Tha Court must now datermiil.e whether tlJ.s available amp lea pru.u\e a nliable 

indicat:ot that wet m!Wltained hP&tdouswute at the Wlll't'lln facility. 

Plaiutifl' United State11 shows aampl.mg performed by WCI at the influent ta 

Pond 6. The guVerDJ~:~.ent pl'Oduood wcrs internal "'1'11.111 Audit" fon~~e reflecting pH 

meaiiUn!mllnts taken bet\'ll'een 1988 and 1998. WCl tested over 800 samples s month 

at Pond 6 d.urlttg the11e }'l!atll.~ The turn audit farms indicate that awr 11,000 

samples taken during theea yel!l's had a pH o:l: 2.0 Ot lese.~ were operatots made 

teadings o£2.0 s.u. C!r less for Pond 6 waet~water entering !:he t::entral treatment plant 

on 1,361 separate days, including 577 daya dur.irag ,..hich readmgs of 1.7 s.u. were 

taken at the infl.urmt ptobe. 

During sevoral months, virtulllly all the samt~les indicated lew t~lt levels. ln 

May 19!H, 96.7% of the 369 Bamplell talten that month mdieated a pH level or 2.0 or 

below. Itt August 1991.99.2% of the 372 t:11.1nples tllitl!n that month registered at 2.0 

111: bela'tV, with 297 Bampli!S mtleeting a pH of1.7 or below. I11. May 1993,90.9% oHhe 

~ lnJuly 1!190, Wc.t taalt240uiiiJih!a. lneveryothermlltll.hdur.dsgU... t..a-yell!"pllriod. WCI took 
tnDrR l.hatl 300 aampllla. 

'!!! tl.em Wlltll alilt 1!1 Nllllillll ef li.O Ill' le11 ill 1995 IIDd. llome In 1!191> tittmagh UI!IS. Tbe!'l'r.m,, 
!.be bulk of the low pH NAding£ dalo! fmll!1988 to 19114. 
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372 SIIJI'l.plea take!! that manth had a pH level of 2.0 or below, with 268 sample11 

rea ding 1. 7 or below. 

At the taU! WCl &~umps watt!r out of the pond, them is a complete t!U'tlover of 

pond water every tl:u:ee to fultt deys. Thue, months during whi.c:h low pH levels were 

the norm t'mvide !ltrong eri!I.IUI~:e that tne !!iWlpl.ee Wt!%'e teph!lll!ntative of the pond 

water u 11 whole durin~~; that time and that the watet oontllinl!d hamtdllus waste. 

meuurementll obtait!ed from the probe ll!'e nevlirthel.em! pmhative orthe wuterwat.er's 

luuardt!ue Wl.tlu1!. An ttl:temely l!U.'ge number of influent pmbe pH :readings show 

1'hlll ill 110 be=w;e pH ill meuuted on a logarithmic eea!.e: Ill! pH meastttements 

move down the dalle, the meuure of acidity in a suln!tll.noe inc:reue& exponentially_ 

A su.bdte.- w!.th a t~H .,r 1.8 11.11. w twit:e the eyd.mpn ion Cor acid) eol:loentmtion 

of 11. aubilta.nce with a pH of 2.0 e. u.. The dilratl!nce bE!tween il:m tt~euurement units 

a greater inctelllle m a.ci.d.i.ty levol than does the .z differenee between 1.8 and 2.0. 

Themfute, I!IVI!!1 if were pmbea were not calibrated preciaely in relation to 2.0, thll 

exttemely low teadil:lgs tellt'eaent !ltm!lg evidel:l.fS! ~:~£acidity bl!cause they repreoont 

1111eh @ltjlonential t:ha.nge in ll.cid levels. 

Sl 
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Indeed, eveD SW-846 uob!a th•twlu111 meiiSurementa fall In balow the threshold 

allowed level, a method with lower AI;Cilllll!f 111.lld precision ill tolurahle: 

It i$ now appa.tent that a judgment mu&t be made aa to the degr-ee or 
aampq accuracy and pl'lldsion that is required to n~liably asti12111te the 
c:hcamieal charac:teristiea ar II. lllllid wasta ro.r the pUl'pOI!e of eampariag 
th0811 characterlstic:a to applicable ngulatory thraahalds. Generally, high 
ac:curacy and high pnc:is.ian. are required if one or mare chemical 
eoutamiDants of a Clilld wute is preaut at a ean.c:entratioo that ia close 
to tha applicahle Ngulatory threshold. Alterl'l4l&vd.1, relotiuel.1 low 
cce&&nx:v dtHIIaw Prl!elsior& .:mt be talmJted i{fhl! eon.tGmi~ of eorloa!Nl 
cecw- df .L!uela {tR- below or /t:IP 121$ue llleir applkt.sbk tlrnehmd& 

SW-82&, §1-1.1, 1 8 (empbaais added). Although high a.ecuracy and precisian is 

prefarn!d, the reading of 1.3, for example, reliably show& earmsi~ty even if taken 

through a lass than ideal sam.plir.ag method because it falls 110 far bel01111 the threshold 

o£2.0. 

The U11itad Btataa doe11 not rely aol!!.\y on the maas!Utlmenta from. the iniluont 

probe. Tha United Stat~111 gi.VI!II evidettce &om. a WCI c:onsultanleogineer who took 

gt'li.D sample pH meuummentl on Oetober 14 and 15, 1993. which showed pH of 2.0 

or lower at the baah box locaticm.l!t' blpottantly, one of t:heae samples had the 

e:dtemely low pH value o£1.811.11. whila anothar had tho extremslf low value of1.7R.u. 

Also, a large number of grab bag IIIUIIples, lasted on beneh pH mel:eta, indicate 

cottoaiVi.ty. FiDally, although limited, U.S. EPA aam.pliug ehows oottosivity. 

Itt light of the nblitllntial evidettce preaentl!d by the United Statea. the Court 

!§! Ccmaultallt Jttlla1111 ...tledo!ol. tliH!e ;rab Ulllpls8 bill the bosh holt that c:Unnela waatew11~ to 
the ~w-ra., impouttd11111nta. 11Ie ~ n111.11lea bad pH ni~Ja of u. 1. "/and 2.0 a.u .• n.~IY-
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fi.ntb that d.UEing ~ of WCrs !fflrm"llhip, U!li! 'tlltlli!IWW&l:i'!r mated, Btcm!d. IU!.d 

di.epased mby WCl i.li. Pondllli, G, and M eldnhited the l:u!.lll1tdou Wlil!ltE! ebw-aderiRtie 

ofoorrosirity, within the :meaniDg 11f 40 C.F.R. § 261.2!. ThWI, WCI t'arulll 5, 6, 111.tui 

SA were subjl!et to RCRJI.. 

Hottever, the ~ment fiWt! to ehow spent piclde liquor, subject ta RCAA. 

was depoa:i.ted into Pand.!i 6, 6, ud GA. The Coutt finds that Wet 111lW~.YS neutralized. 

au,y ~~pent piddl'! liquor m add~~pillqe withe~ lime. Lima-ttl!uttali2.ed spent piclcle 

liquorisl'lll!mpt from the ReBA's haurdou wsmeregublticms under the irotl and steel 

Tkfl Court hu determined that tb.et"e ie sufficient evidence that wcr tn.ated, 

store&, or dilpond of h~o'Wl Wllillte at ita Warren fa.cility. Mll.intaining such 

hazardous wallte t~ lliiiVIIZ'Ilhequ.it'ementll wuler RCRA. ~detailed below. wcrs 

fail1tto> to mmply with thall4! requhemutllsubjects it to penalties under RCRA. 

40 C.F.R. § 200.10 provides. in pw-t: 

tAl "HQ!ttdo'lt8 wute mana.gement ®it" ill11. c:Mtiguous area af land on 
or in whleh lmzudcus •al!tl! ie placed. or the largel!lt arell. in which there 
is eipifieant likelihmd of mW.l:l.g l:!aurd.oua wute t:Cn!ltitul!nts in the 
-a area. Elt!unples of hRMrdous waste managgnl.l.!nt units include a 
11urtiloo im~unclttumt. a waste pile, a land trl!atment lUI! II.. a landfill eeU. 
an iw:illerator, a tile ed itll ui!OI:iatad piping and \U'lderlying 
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containment 113'llteiD ed 11. cantaiuar storage area. I 
40 CFR § 260.10. Pondtl 5, 6, ed SA at the WC1'11 Warren Clldlitr are hs.mrdous 

8n! subject to the prcwisio!lll of RCM 11.11d analogmaa state la1111. 

Under 42 U.S.C. § 6925(11) and (o) and Ohio Rev. Code §§ 8734.02(1') 11.ncl. 

8784.04, the ownor ud. operator o£ 11. huatdous waste ma21agement unit is ~rohibitl!d 

permit issued pureuaut to RCM. IW!eu the f•cllitr had interim status. 

The wastewater treated, stozl!d, 1111d d.l.aJ!oaedofthrough the impoundments was 

a ~solid waste,· Wldtlr 40 C.F.R. § 261.2(8}(2). During periods ftam 1988 to 1993, the 

wastewater stored aDd disp06ed of by WCI in Ponds 5. S, and 6A, will! also hagndous 

F\llther, Defend11.11t WCI hu neither 11. permit issll.l"d pttta1l8.1lt to the prmrisi.ons of 42 , 

U.S. C. § 6935, Dol' doe11 WCl haw itlterlm 11tll.tus. 

Defendant WCI'a operation of Ponds 5, 6, ud 6A without a permit ud without 

interim status violate$ RCM alld the federally approved hllZilrdous wlll!te 

managsment program Cor the State of Ohio. Each day that WCI operated Ponds 5. 6, 

and 6A 'VI'ithout a JK!Milit or without interim statu is lli!W!parate violation of RCRA. 

B. Second Claim for ltelief 

Panda 5, S, and SA were huardous wute m11.11apment units dUring !leriods 
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from 1988 t.o 1998. WCl cpauted. these h~ull! wote manaplll.ent units witlwut . 

mcludmg ~:hen ~m~ 'llllllltl! m.llll.qC!ment IWI.ta in 1.11.1 RCRA Part A application, 

as reqUired by 40 C.t.tt. § 2'10.18~md O.A.C. i 8S45-50-48,snd without Blll.liltuhng ~my 

RCRA Plitt A applation. 

Each day that Dd!i!.cl.u.t operated Pouda 5, G. and SA without meludi.ng thelllil 

bamMO\UlWIU!tl! !H.II.IIlgement tml.ts m aey Part A apt:~lication and 'llli.thout IUII.BI'l.d.ing 

aey Put A IIIJiiPlieation is a aepuat.! violation of42 U.S.C. § 6980 ll.tld O.A.C. § 8745·1 

50-48. 

Wet operated Ponds 5, 6, aud 6A 11.1! hazardo1111. wute tnl.!l.ll.gt!UJ.el!.t units 

'lllithout inc:lu~ these hazatdoun waste m~~.napmel!.l: umts ill. o.ey RCRA PIIU't B 

application, and without amending at13' R.CM PIIU't :B spplic:a.ticm to include 

infurmat\.,nplll'tllinbl.gto Pmu:l.m 5, G,andGA. 40 C.F.R. § 270.14anrl. O.A.C. § 374.5-50-

D. Fo1l.rl:h Claim for Retia£ 

as 
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l.111der 42 U.S. C. § 6928(8,) and. 40 c.r.a. § 270.1(b), a party al110 may not store 

huard.oua wute m a surface impoW:I.dment without a JIC!rmit or interim status. Ponds 

5, 6, 11.11d GA. ue "aurface impoundmet~.taM withi!t the meaning of 40 C.F.lt. § 260.10. 

Under 42 U .S.C. § 6925(j), surface impoundments uistingoD Ncvember 8, 1984, 

were l'l!quired to meet minimum t.ehnologi.ca} requirements UDieBB gt'A11ted 11!1 

exemption by thl! U.S. EPA or tlaa State.~~~' WCI did not receive interim 11tatus. All a 

facility that did not have a pet111!t 11.11d did uot hs.Ye interim statua, WCI•II.U required 

to t:ell!H! ateepting hazarnoua waste and commence d011ure. 40 C . .F.R.§ 265.1(b). All 

expl.al.ned eulier. the Courl Ei.nds that wet c:antinuad ta retei'¥1! hazatdous 'lllrllllte after 

it Was not eligible to do 80. 1n CO!I.funting to receive MzJI.t'dOU!I subst9.11CI!S, WCJ 

violated RCRA. 

Wet continued accepting l:uwttdoUII WII.Utea at Pmtda 6, 6. and SA. 1w11n though 

it failed to meet the teclmologi.c:al requirt!mente of 42 U.S.C. § S924(o)(1)[A), WCI 

!ailed to clo11e PmtM 6. 6, and SA auequired by 40 C.F.R. § 264.228 and O.A.C. § 3745-

56-28. 

:Sii.Ch day that WCt eontinuad accepting haurdauawaateeatPonda 5, 6 and SA, 

even though it failed to met the teehttologic:al rt!quirementl!l of 42 U.S.C § 

8924(o)(l)(A) il!l a aeparate violation. 

E. tl'ifth Claim for Relief 

?AI 43 u.s.c. § Cj924(<>}. 

liG 
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Untl.11t 40 C.FJl. § 2114.112 and O.A.cJ § 3745-55·12, WC!, IU> the OWDI!:I: 0! 

' 

Dl'lfendant WCI fail.!ld to ha'll! 11. Written c:l~~~NR plan that identi.lied the steps 

nec:e!1811ry ttl pezform pa.riia1 or 6nel clt~~~W'Il of Ponds 5, 6,11l1111. t;A. WCl thus violated 

RCRAclo&W'I! requhementsdlll!ld:ibed aUO C.F.R. § ZM.U! and O.A.C. § 3745-55-12. 

Each day that WCI fa.i.l.ed t.o M'll! a written claev..re plrw. that identified the steps 

nece11sary to perform pmmal or Gnal clmnlJ of Ponds 5, 6, ud 6A 

violation. I 

F. Sixth Claim for Reliof 

Un®r 40 C.F.R.. §§ 264..140 • 264.151 and O.A.C. §§ 3145-55-40- 8745-55-51. 

to ha.'l'e a deWled 'llfrittun estimate in ctment dollars of the ~ of c:loa:ing ha:mrdous 

waste :lnllnll.1!11ment umts. Wet wu aloo required to comply with the fin!lllcia1 

assuranr:e pl'O\'i&ions of 40 C.F. R. i 264.143 md. O.A.C. § 8145-55·43. 

Defend.rw.t WCI baa £ail.ed to oom~Jly with. the clo&lttt! eosts and financial 

Each day that Wet failad to have end maintain a deW1ed written estimate, in current 

37 

m-; E>/l£ d 1~1-1 S33/roa-•o'; wdz£=10 66-!Z·l'O 



Jci. ~5. 1999 1 45PM USAO CIVIL DIVISION 

Case No. 4:98-CV-1082 
Gwin:J. 

NO. 9475 F. ·12 

The owner or aperator of a aurlitc:e impou.ndma11.t is required to inetall. operate, 

and maintam II. grouud·11tll.tef' motlitming R)'lltem wbidJ. aatisf:iea the criterill CODtsitted 

at 40 CJl'.R.. Part 264. Subpart P, and O.A.C.I§ 3745-54-90- 3746-54-99and S'145-li6-

01- 9745-6&-02. Duriltgperiodl a.fter Novemhl!tB, 1988, WCI failed to ineWl. operate, 

and maintain a ground-tlf8ter monitorinl!' ayatem that meet& the requiret~~ente of 40 

C.F.R. Part 264, Subpart F. and OAt!. §§ 874&·64-90 - 8'745-55·02. 

The failure to aperate aueh a eround-watet monitoring &y!ltem violateto RCRA 

and the federally app.rovad huardoua waste management program fllr the State of 

Ohio. 

H. Eighth Claim far :Relief 

At timee from 19118 to 1993. Demndant WCI disposed of cort'D8ive hazardous 

wute, ha1ring 11 pH ofle1111 than D!' l!qual to 2.0. from Pllnds 5, 6 or 6A. whith did not 

meet the t.I.'IOattllent atand&rdB Bpec:ified at O.A.C. § 8746-59-40 - 3745-59-43, in 

violation of 40 C.F.lt.. §§ 268.82 md 268.SI;{a) 1111d O.A.C. §§ 11745-59·82 and 3745-59-

SotA). 

hazardous 'lll"ute management progtam fur the Stllte of Ohio. 
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V. Penalty 

Ur1der 42 U.S.C. § G900{a) IWd (g), this Coufl; baa power to enjoin Wet and to 

111ilnq"ell1ellt pmgram iitt the Btl.t.e of 01li.o. Thill Co!Ut t:1m im.p~m~~ pewdtiea up to 

$25,000 per day for each day of viol.aticll:!. priar to J!Wuary SO, 199'1 and $27,500 fot

each day ohool.a&n thuell.ftet. 

ln daterm.irung the I!Jipropriate civil · penalties, th.! Co1ttt mnlliel.ers the 

serioURI:l&llll of the violation, what efiattll wera made to eom.p!y with mgulatiow;. the 

violator's ability to pay, the government's tonel.uct, IUI.d the clarity of the obligation 

Involved. Un.Ued States u. Ekco Ho~s. Irte., 62 F.Sd 806, 815 (st" Cil'. 1995). In 

u. Midwut. Su.pen.sWw. on.d Broke, 491".34 1197. 1205 (6"' Ctt. 1995)). 

hom. the time it a8llumeel. operation of the Warren facility in 1988. WCI has 

denied that it Dl.ll.l:i.ll.gl!d hau.rdaua wastes in Ponds 5. a IWdliA. &caul!!! it denied it& 

mana.g.~ment ofhaurdou wastes. WCI fs.iled to pn:11ricle notiCE! to the U.S. EPA and 

the Sta.te that i.t managed b.u111rda\UI wastes in Ponds 5, 6 and SA ::uul. failed to obtaitt 

a tty permit or interim status under :IteM for J:l:l.UII.gement cfthe h!WU'd.aus wute it 
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42 U.S.C. § 1>925(11) prohibits the treatment, storage or cliaposal of huardous 

wuta Mt~:~~pt in 11.eoorda:aee with an authorized permit. El«:o Hotui!I.IJ(JI"f!!t, lnt:., 62 F.ad 

at 809. The receipt of a per111it, ed complluc:e with that petm.it are at the cure of th!! 

federal hazardous waate lll!.itllllgt!Dtent B)'llbom. Unifl!d Stmes II. Heuer. 4 r.sd 12S, 730 

{9u. Cir. 199S) C"lt ia fundamental that an entity which ptuforma a hazardous waste 

activity !or whieh a perlllit ill required tUJ.der RCAA may not legally perform that 

activity UD.lee!l it has a. pet!Di.t ibr the releva.Jt activity."). WCI's Cailure to obtttin a 

pl!rmit and to comply with that permit disrngards R.CRA'II"'cradle-ta-grave' regulatoty 

str!.lct1m1 overllefting tW! llllfi! tteatment. atarase and diaposa.l of hazardous waste." 

United 't'Khn.olrlgies Corp. 11. EPA. 821 F.2d 714, 716 (D.C. Cir. 1981). 

Yet. WCl haa made Cll.piW investments that hatte improved environmentlll 

qWllity. B:r 1992. WCI h11.d invested $1S5 million in a continuous ca1.1ter and ladle 

metallurgical fa.cility that lowered eosb au:1rl improved environmf!mW performance.rY 

In addition. WCI used a vigoroua reeyclittg prograsn and elitnina.ted about 80,000 tons 

of m11.t..rillls that formerly went to" landfill. In 1996, tlu! Ohio EPA reported that: 

"WCI has achieved an86 pllreent reduction in their toxic; ehemical re1uaes &om 1988 

to 1994 _ .. 1994 was WCl's mast produetitte :rear in their eight-year hilltaty. The 

facility iucreased production by 6.11 percent over 1993 while reducing tolric relea&e 

comm.issiott by 82.9 percent." ln March 1999, the EnYironmental Def'enae Fund placed 

VI The ClDfttl.aUOWI eut.et and l.m.dle fa<ility elillliJUited •pprmtimately a hundred tona of air 
pollutant. ptt year. 

40 

>lo-• E>tov·d 111-1 



Cue No. 4:98-CV-1082 
Gwia. J. 

WCI in the top thitd o£ t.9enty inl:ag.rated steel mills in the nation for its pollution 

conttal effort& 

!n ll!umm.S%1. wbili! Dtll'enunt WCl failed to comply with RCM nqi!Uemllftts 

ItS to Ponds 5, 6. and GA, it otbenvise made etiott.s to reiuee pollution. 

B. DilleusGion of Hatm CaWII!d by Nanoompliuace 

The Courl5.nds no o:!'lldiblr~ 11videnoo ofhiUm ,used by Defettdant WCl's RCRA 

violatioD~~. Fitst, though lone;·term eBecla ofhau.rdlm. wal!l:awater may be reilee.ted 

I 

in the sludg11 that collects in the beneath th11 wastewater, thr! Plain.tiff United Statas 

does not allege that shuigci in the Pot1.dA ever had a plt of 2.0 m- below. &oond. 

monitoring wells placed d~tteat~t fzol:ll. Ponds 5, 6, and SA show no impact on the 

with a pH af 2.0 or~-

Where 11. pnm~n 11icl&.tiol!l. of RCRA does not ~:>~~~ult i.n "the creati11n of a situati11n 

with the potent.illl to GA!riottely hann the en'lironment." civil penalties have been 

in II.:IIY ham1 til htUWill heal.th or the en."i.ronment. 
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C. Economic Senefi.t Ibid CnstR Saved 

The Couri alBO ttmaideta the em11D111ic benefit derived by WCI as the result of 

its failUl'tl to comply with RC:RA. On this issue, the putiea 11lun:pl.y diugree. 

The Plaintiff United State11 liBya that WCI benefitted becaUSI! it avuid11d 

ext>ending monies to clo11e Ponds l:i, G, and SA. including dredging, dispoul of dredged. 

mat@ria.la, ud backt'i.Uhlg the potlds. The United Stat@& argue& that WCI benefitted 

because it wu othet1rille nqu.il'l!d. to irultall tanka to atore wastewater with low pH; to 

eet up a groUII.dwater monitoriag program: aud to provide a clasure 11.t1d. poRt dosure 

plan together arith n~~ee!lllat)' &nancialaBBuranc:e. The United States says Wei delayed 

or avoided expeudmg moniea fitt theBe jJUl'poSf!s and rt!l!!lived an emnomie benefit. 

Inaeelrlng to qUAntify thia benefit, the Unitad States says the bl!ne!it should bf' 

meiUI~tted a11 the cumnt value of the capital cost of the ?&rioua expenditures needed 

to avoid .RCM viola.tinDS, ud tha sumual opentting mste that would have attended 

earlier compliance, all lttpteBill!d in today'll dollats. 

benefit of' appmltimatel.y $!U million. Al'.mrdi.ng tu the United States, the delayed 

capital e:~q:~enditurea gave WCI a $6,421,000 be:aefit IUld the a'lltlidance of operating and 

maintenance l!tlllts gave Wei a $2,631.000 benl!fit_ 

In reaching ita position that WCI obtained l!lltlnumic: hertefit of$9.1 million, tbe 

United States relies on Mveral core a118Umptions. The United States relieg upun the 

argument that remediation required moving the majority ol the slUdgf!ll from their 
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curre1:1t loca.tioass ed d.epollitmg them ina toxic w11Bte dillpi!CIIl. sl.tl!. If the sludge did 

not have tc be remo~d. WCl did. not i'llCI'Ii\'1! the bettdit of$2,615.11'12 fur the dredging 

and haclt:fiUing tJf the i.m~JGundmel:lts and $1:1,696,690 for its ~~ 

a risk- llltEed closme that giws oonsidetatio11 to human helll.tb and thl! otnriroument. 

Under 11ttt:b 11. cloaute, the sludge would be left in pta~:~~, it wol.lld be stabilized. ed a 

t:OVIIt would be pl.ac:~~d upllt!. i.t. Bttc:h 11. riak-bwd clomare might inV!!l"'§ moving the 

Eludgeo from Ponds 6 SJtd ElA to Pond 5, ed then putting 11. cover on Pond 5. A risk· 

prot~osed by the Unitf!d Statse. tlr. Kenneth Wise testified tredibly that a risk-based 

tank. 

As to the I!COtlomit benefit derived by WCt from delayedmmplianee •ith RCRA. 

the parlias alw dispute what rate should be Ul!ed to determine the present value ofth.: 

benefit. The Plaitlillf Umti!d States elaims that. this Court should use a w.:igbted 

&Yl!:rage ooet td' capital rate cf !1.5 lJI!m!llt fur both p!UII: amounts benefitted and fur 

ln a:Jll.tmat. thl! Defendant WCl s~tggellts that the rat.! ohoutd be dill'er!!nt for 

both past mdfutUR bet~efit. Flit put !:Ollis. WC! IIU081!is the use of an aftar-~tax. risk· 
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&ee ra~ is c:ottect. WCI axgul!ll that nu unc:ertaiDty attl!nds the IUilount and the risk· 

free J:et\IZn ill the onlY economic lll!l:ldt that a mmpu,v 1!8tDII fm!Sl delaying· an 

expenditure. WCI argues that uy retur:tt ahc3ve the rillk-&ee rate does not reflect 

delay, hut instead tei18!C:ts risk. 

As to future benefit. WCl says theJ:e ia uncertainty. Future bet1efita are not risk 

free. All a reault. WCI says a discount rate J:ef!.aetmg thi& risk llhould be I!Sed. 

Specifieally, WCI argues that future henefitllahould. be computed by using an after-tax 
' 

corporate bol't'C1Wi11g tate. WCI auggellta 11. 9.6 % rata should be used. hued upon the 

c:urrent yield of WC:I bcmcht. 

The central iaaue i& whether a rate reflac:tlng ri!lk should be used aa to put 

benefits or obligations. Any return aboW! the tisk-&ee rate ill Mmed not from delay 

but by aai!IUming risk, and thei'C!fore is not properly considered eeonomic benefit from 
I 

noneo:mpliMee. 13ru::al&Be Uris amount i& known and the existenc:e and 6tl1vency of the 

party is also known. it is :l.u.appropriate to increase the rate to t'l!f1ect risk. As to this 

ia»UII, the Caurt finda Deti!lldiUI.t WCl ·s arawneDt to be more persuasive. Aftet 

moat CJ:ed.ible. 

In determining ecrmomie benefit, tho Coutt therafore linda an after-tax, risk-

free tate is correct. 

E. Period !Dr Determination of Eoonomie Benefit. 
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For detemirung eamomie ~fit, tha Plil.willf Uml:lld States says that 

c:omputatirlo shoW.el ac::cl'UII &om the. iu.iJ dates of :ll.ODI:01l:ll'llimt~~ until mctU!!.l 

eomplia.m>l! hlll<:biJI!vecl.. ThWB, the Ullitad Statile a.rcoos that ooonomie be:t:illlfi.t ehotdd. 

be c:alculated froiD Na1111mber 1981!, thR Grot date cf UO!lal!llpJiaru::e. 

acRA encompasses both euttent and continuing violaticno, 111ren if the latter 

origir.!.Rted. m acti11i~ C~CCUUiDg hem the applicable date ofthe eta.t.ute. S~.er.... u. PVS 

Chemiccls, lne., 50 F. Supp.2d. 1'1'1. 180 (W.:O.N.Y. 1998). ThUG, there ia tittle doubt 

that the Court mar collllid.er WCt"e amd.uot prior t.o May 11. 1993, to determine 

whether WCI is subject t.o, and violated, RCM. 

fedetlll statute oflim.i.tstions i"ow:ui iD 28 U.S.C. § 2462: 

Exeept BS oth&raril'!e pravicled by ht m Congress, - action, I!Uit or 
proeeeding w th!! eni"ormment of any civil fine, ... [or] peMlty ... shill 
not be entl!!'t!W:aed Wilen oommenced lllrithiD live years frum the date 
111rhen the claim first IW!rttl!d. 

28 U .S.C. § 2462. Thus, while the 1100ttomk llenel'i.t WCl received from violating RCRA 

prior to May 11, 1993 may be rnlovant to an eX!lmination ofthe extent ofth11 .n.ola.tions, 

th~ 11t:11pe of i!ijW!.diw relief, and WCI's goad faith i.n Nmedying kaotorXl vicle.tiottS, it 

is nut daterminati11e of thiH Cuurl:'o Me6!1SJDI!nt or a. fine. 

F. Ability to Pa.1 

The PlaiDtilfUruttd States and Dsmndant WCI dispute WCI'11 ability to pay a 

su.bstsntW peBi!.ltr. The Umted States argued tha~ WC! could and should. ps.:r a 
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penalty of $84 million. Ill major part, the United Statue b!l84!s this porriticm l.lpon 

Cl!l.'tllm high dividenda that Wet paid its corporate DWDI!l' in racent yt!IU'B. 

WCI challenps its ability to pay BU.ch a penlllty with impunity. WCI 11ay8 it 

Dl!i!dll to mvellt $40 milli.tm m capitaJ.rumU111y IUid thill invelltm.eD.t WO!lld he impaired 

by such 11 II@D.alty. 

WCI hal made profits in !lllm.e recent yean. Howevet, it fama ineteaaed 

competition, e~d.tttingbWJmeu downturns, from. numeroUIItompetitors. tint. 

cheap Asian steel hu flooded. the U.S. and world mukl!ts. Aa a. result, U.S. steel 

imPttrts increased 38'KI &om 1997 to 1998, despite the fact that 1997 itl!elf recorded 

high bftportll . .A9 11 reeuJ.t o£ thlllle imports llJJ.d the CDDSI!qUent competitiot'l. ptites will 

retnaitt 1ow, with lower profit m.atti.Da . .w 

SI!ODttd, mini-mill capacity hall al110 increased, resulting in loWI!t' pricep and 

margins. 'l'hia problem iB likely to conthi.Ue. 

Third, this price competiticm with resulting pre1111Utt! on ma.rgins baa occurred 
I 

during "- Uta" of l!et~nomie 1!3tpM1Ricm. Wltett. tho! itu!vitahl" downturn oecura. the 

pre1111ure on produeera will int.re!l84!. & an unaffiliated open.tion, WCI will likely face 

Operatintincowe. 111tA!rtaki!lffawayunrelatedfinl.lllcialupe118ell, declinedfrn.ll!. 

$11 million ($58 ~~er ton) in 1997 to $62 111illion ($44 per ton) in 1998. For the most 

~cent quarter, ending JanuiU'Y 31, 1999, WC1's operating inco.111e wan a $613,000 losl! 

?J!I Hat roiiM atee1 j:!ric:eslieclirted fttldl $2&.82 per 100 poiU1Iia in 199& ta SZUII in 1111111, to $18.12 
in 1991, and to •hlntt S14 ift 11118. 
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compared to a $14,279.000 profit in the first Q.Uil!'tet ofth11 prewi.otts ye11r. Capital 

~enditures d!!d.ini!d from $89.9 million ill 1997, to $35.4 milli~:~n in 1996, to $15.6 

million in 199ll 

Taken 110 a. whole, the Court bds that Demndant Wet doo11l:l.Ot have ability to 

pay any significant :PBndty and remain elltant in the long term. Simply put, the Court 

c:radite ieatim.Ol!Y that WCI faces long odds fur survivd m an industry ch!lracterlzed 

by exc:eM capacity, u.tUr~atraine<l. dumping by fOreign pl:'!ldug,rs, and unrertam future 

In fru~hioning 11 J;il!ualty, the Court consitiem the govermnent'a o::ond.uct. Since 

1981, the Ohio t!.:PA hu oonducted at least twelve hu.ard.ow; WII.Ste compliance 

inspections of the WCl facility. After making these iD&pectioDS, the Ohio EPA did not 

allege that Ponds 5, 6, and 6A were hazardtlll.ll waete u.ni.ts subject to R.CM. In 1993, 

the Ohio EPA gave WCI a RCRA Part B ~!mit fur the utomge of acid prior to 

:recycling. 

The U.S. EPA aloo inspected WCl'e facility under the Clean Water Act and 

RCRA in 1990, 1991. and l992. Aftet eot~d.ucting tb.Uil inBlJ~tio!l.ll, the U.S. EPA 

iwlpec:borl!! did Mt altege that the Pondewaro hallll.rdoW; wute Wlits. 

BegiMi.ng in M:~Y 1993, the U.S. EPA made a "multimedi..m" inspection at WCl's 

W9.1'Ten facility. This multimedia i.n!lpeciion was made under th!! Cleu Water Act. the 
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elallll Air Act, RC:RA. llllld the Taaic Substances Control Act. Shortly after conducting 

thi11 mllp~~:tion, the U.S. EPA ll!quutl!d doctunl'l!ltB &om. WCI. 

By aatlf IIPrillg, 1994, Dllfl!udant Wet had produeed documents :requl'!llted by 

the U.S. EPA With Uilil production, Wet gave the U.S. EPA the "Tum Audita" forms 

:recording the :readings &om the pH ml!teralocated at the aeration influent box, the 

aeration tank. the rapid IIWt taU. and theN~:~. a clarifier. Thia data refiscted :readings 

every ttre houra fztJm. September 1, 1988. The Tum Audit. also reileded the :recatds 

of tho grab eaml'h! pH llll!lll!utemente tor Pond 8 intluent wantewate.r. 

lloapite havittg thi11 mllllt importettt evidence in early 1994, the government 

delayed filing this action 1.1.11.ti1 May 11. 1998. The go'IYI!n1ment delayed filing even 

though it had fi111d a Clean Water Act action against Wei in J1.1.11.e 1995.!2' The U.S. 

EPA delayed filing evl!n though the EPA and WCI had reached a !lettlement of the 

Clean Water Act suit in April1998 and even though that oottlem.ent made provi11ion 

tor the :remediation of Pond 6 and to fill in Ponli SA. 

Ae described above. the goverDment delayed resolution oftlria dispute. First. the 

government delaygd mveatig&tiOil Of WCl's Wll!lteWB.ter handling methods despite 

knowlelige that Wet Wll!d. ptom11Rell that ate acidic. While RCRA requires self· 

reporting, the government's inattc!ntion d!!layeli thill aeticm. 

Second.. ewu when it had euapicion uli nec:eU~UY information, the Unit:ed 

sta.teB del1171!d this acliOD more than tour yeara. Moti!OVer, it dela)'l!d this action 

11:1! lhWI!Il &ar.t u. liPC1 Sleol. l~>e., Civll Actiott Nro. 4:9&CV144!1 (N.D. Chilo). 
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despite expending l.lttge l:l!l!IOUI:mll fin ~ey in the 1995 Ck!a.tt Water Act case m!ld 

despite l!ll!ttlement lllrort!i in that caae. 

Th& ~i:I:IEil!.t'll doday and the gvverbent'a ~~plitting of causee of aeti.ona:m 

Bethf..!Mm. StMl Corp .. 829 F.Supp, 104'1, 1056·68 (N.D. Ind. 199S). "[C]ourts should 

litipting pol&it.ian." Un.iflld StGta 11. l!llllrine Bhr.de ~rs, 81 F.Sd 1329, 1837 (5th 

Cit. 1996). 

penalty that WCI11houlcl. pay. H~evet, the Cow:t l!l'lD!Iiden the total days of violatil:!tt 

it> oottiJtg the penalty. &fhlehem. &eel Corp., 829 F. Supp. at 105G (citing United 

StGtu (EPA) v. Ell.uitofl.m.mtal Wcute Control, trw., 110 F. Supp. 1112, 1242 (N.D. lnd. 

1989)). The Court does :11.at llUI.I.i:l:ll! a 125,000 or $27,600 pet day fine bu.t rather views 

th11 mde!l.l;ll itt toW to d.etemdne a Bingle pena.Ity. In sattmg the penalty. the Court 

:mcognizee that !l.etemne:e is the mll,jor purpoae a£ 11. ci'llil pettalty. lrl.. 

After lllln~deriug Defond.ant wct·a viol.atio!l.ll, the !ICODOII!lit: bllne!it it has 

obtained. the government's U:ll.dUI! debay in bringing thia action, the Court hereb)' 
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aal!les~~ea a civil penlllty qail1st WCI itB. the amount of S 1 million. 

1. l!l.iunctiw ltelief 

42 U.S.C. § 6928{11) givell the l'lai.D.d United States the power to lile a civil 

action to "bWn ar;ptopriate relief. the Nlief sought can include a temporaey o:r 
' 

pe:rmanent inj\Utetion. i 
I 

Normally. to obtain iDjuuctiw relief. · a party m ulrl: ptoYI! that there ie n11 

adequate remedy at law. that the plaintiff lDliY auf!er an ir:rsparable injuz:y if an 

iniun.l!tion ill not granted and that tb11 balance of the equities juatifiea an injunction. 

liUVrever, when the emrermnent brings tht~action and shows that an acli.vity 1nl.danger11 

publie health, injunetive reli111' ill proper •ithout und.ertaJting a balancing of the 

equities. Enu£tcnmen.tdl/Jefeue Fu.nr:l, lne. 11. Lmnphi~W, 714 F.21{ 331, M7·38 c4m 

Cir.1983); United States 11. &thlMem Steel Corp., 88 F.8d 8S2, 1188 (1u. Cir. 1994). In 

case11 of public health legirllation, the l!rnphaais Bhifts from. mnsideratitln of irreparable 

iuju:ry to concern tor the general public Ul.tl!rest. lr:l. 

The U:rlitl!d State1.1 does not allege that Ponds 5, &, and M atanently eontain 

wastewater •ith 11. p:H o£2.0 or hel1.1w. There have been no influent ptobe readings of 

Z.O or below after 1995. The sludge lining Pottds 6. B, 11n.d 6A does not have a plt of 2.0 

or lower and there is no evidence that it ever did have I!Uc:h a low pH. Consequently, 

the Uni.ted Sta~s· requeat fbr htjUilttiYI! :n!lief does not pW'Jltltf: to correct on~JUing 

f!ftnditiDDLI that JI08f' IUIY ty}le of public health risk or risk to the environment. 
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Cue No. 4:98-CV-:1.082 
Gwin,J. 

ln d.llcidWg whcrther the etn!ng l:elledy of in,iunet.iw relle£ slwuld 1m given, the 

Cou.rt is most mt\ll81.1:100 "lll!'ith whether this reliaf' is nec~~nlll')' tn Btop the d!mger that 

1!1-ight t'I>I\IUlt ftvm vial& tic...,. <>fRenA. Spedl'ir•ll;sr. is iti,)WI.ctl.ve relief n ..... oDary to stop 

Wet from mceivl.nc, ba!lGifulg, or dispa41ingofcom:!lliw w~~.stesmta Ponds 5, G. and 6A" 

As deBCtiblld above, the Plll.Ult:ltf UJ!ited Stmt.au filed an aclion in June 1995, 

aile~ Clean Water Act 'riclation11 with tegard Ponds 5, 6, and SA[ Wit'1:1 regud to~ 
that action, the United Stmt.as used th_:_ same buic e'll'ida~ that it uses in this case.~ 

The Unit.ad. States then settled thi.~ Clean W11.tot Act ta.ae. As. put orthis settlement, 

the Unitl!d Statl!e agreed to a Consent Decree. ln that Consent Deeree, the Unitod 

States agreed that WClahoul.d irultallaliner in Pond G and to fill in Pond SA. Gi"lfen 

the UJ!ited States's 11.~ment that WCI install a liner, it is inoor~.aistent to now argue 

that Pond G must be closed. to pti!serve public health. 

Firl.diug that the Pl.ai.t!.titf United States fails to show 11.ny imminent throat to 

VI. CONCLUStON 
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OCT 25 1999 1:44PM USAO CIVIL DtV!SlON 

Case No. 4:98-CV-1082 
G'lrin, J~ 

NO 9475 P 5 

Defl!ndUt WCI. The" Court &nrla :injunctive reliaf imtpprapriatll in this ease. 
I 

Aec:o.l:diDdf, thia ac:ticu1 ia terminated purtiWUI.t tc Fed. R. Civ. P. 68. 

ITIS ro ORDEBXD. ~ ~' 
Date: October 21, 1999 ~ ~ 

Ho:;.u;es s:G.i!l 
U.S. District Court 
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UNITED STA'ttS OF AMERICA. 

Plaintiff. 

v. 

WCI STEEL, INC., 

> CASE NO. 4:98-CV-1082 
) 
) 
) 
) Judge James S. Gwin 
) 
) 

) 
) ORDER 
) 

........ 

The Courl hall etttered its fittdinga o{ fact and c:onclusions of law itt the above-

captioned cue. Fot the rea110ns set fOrth therein, the Courl otders De£eno:lant WCl 

Steel, 1nc.. to pay a civil fine of $1 million. :ll'inding tha.t WCI's RCRA violations pose 

no threat to the public health. the Court denies the United States' request fur 

inju!>.d;ive relief. 

Acrordingl.y, this adion is terminated pursuant to Fed. R. Civ. P. 58. 

1T ts SO ORDEREtl. 

Date: October 22, 1999 

910-o ES/€H 1~1-l 

. Jom.es S. Gwitt 
U.S. District Court 

-
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12108/99 WED 14:55 FAX 202 616 6584 
uuo. a.'"~= t:tJYII USAO CIVIL DIVIS!OII 

·''• ... f· 

NO. 0076 P. 2 

IN THE UNITED BTA'l'ES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DMSION 

v. 

WCI STEEL, INC., 

Defendant. 

) CASE NO. 4:98-0V-1082 
) 
) 

) " 
) Judge JIIJDBII S. CJ.win 
) 
) 
) ORDER 
) 

~002 

On November 5, 1999, Plamt:iffU!rlted.Sta.tes m.oved the Court to amend or alter 

its judgment entered in the abo'lfe-captmned case on October 22, 1999. [Doc. 71]. With 

this motion, the plaintiff says the Co\U"t erred in failing to gret i~unctive relief as a 

mmedy for Defendant WCI Steel, lnc.'o ("WCI Steel") violatiDns of the Rs!!Durce 

Consenation ed Reccwezy Act e•RCRA"). The plaintiff ukS the Cowt to IUilend its 

judgment to grant an injunction requiring the defendant to comply with IWRA's 

require~nents, In the alternative, the pl.aintift' requests that. the Co~Ut alter its 

judgment to ":make cleu" that the defendant i.e "not excused from future oompli~mce 

with a.ppliea.ble mquiremente of'RCRA." 



12/08/99 WED 14:55 FAX 202 816 6584 _ . . . ···- uunv Vl YIL Ul V I~IUif 

Cue No. 4:98·CV·l082 
Gwin,J_-

Ia] 003 

llO. 0078 P. 3 

The Court finds u.o lagal enor in its refwlal to grant ~unctive zelief. -As an 

equitable remedy; an iajunction "is not a remedy which issues as a matter of course. • 

Weirzbargorr u. &>mero-.Bar!:elu, 456 U.S. 305, 311 (1982). In determiJUng whether to 

ist1Ue a.n injunction, the Court "ia not med!.anically obligated to grant I:I.D injunction for 

evexy violation of law." lrl. at 313. Rather, in the context of a RORA violation, an 

hijunction should iaaue only if the violation endangers public health. S• Urzicetl States 

u. &th.lehm. SC.el Corp., 38 F . .Bd 862, 868 (7th Cir. 1994); Enuiron.rr&ental De/r:M6 .Fun.cl, 

Inc. u, Lamphier, 714 F.2d 331, 337-338 (4th Cir. 1988). 

In this cue, the Court determined that the defendant's RCRA violations did not 

pose an ixgmin~t threat to public health or the envilonment. Accordingl,y. the Court 

did not grant the plaiDtift'a :request fur hl.iunctive relief. 

Contrary to the plaintiff's suggestion, the Court's jydgJnent in no way 

countenances the defendant's future noncompliance with RCRA. In impoaing a. 

$1.000,000 oivil pen..lty, t~e Court penali~d thll defendant :fur its past failure to 

comply with RCRA, and l!oughtto deter the defendant from future noncompliance. The 

Court finds no compelling feii.IIOil to amend its judgment to _state the obvious, namely 

that the defendant hB.B no license to violate RCRA. 

For the reaSOD.II diseu&~~ed above. the Court denies Plaintiff United States's 

motion to amend or alter j1.1dgment. 
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12/08/99 WED 14:56 FAX 202 616 6584 
• ---.•.•••• &•U·liO UOII.U ~!Vl!. lliVlS!ON 

Cue NQ,. 4:98-CV-101!2 
Gwin, J. 

IT IS SO ORDERED. 

Date: December 7, 1999 
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NO. 0078 P. 4 

Hon. Jrunee B. Gwin 
U.s. District Co1U't 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. CIVIL ACTION NO. 4:98CV1 082 

WCI STEEL, INC., Judge James S. Gwin 

Defendant. 

WCI STEEL, INC.'S RESPONSE TO 
PLAINTIFF'S FIRST SET OF REQUESTS FOR 

PRODUCTION OF DOCUMENTS AND INTERROGATORIES 

Defendant WCI Steel, Inc. ("WCI Steel") for its responses and objections to 

Plaintiff United States of America's First Set of Requests for Production of Documents 

and Interrogatories (hereinafter "Discovery Request") under Fed. R. Civ. P. 26, 33 and 

34, states as follows: 

GENERAL OBJECTIONS 

The following General Objections are applicable throughout the following 

responses to each particular interrogatory and request for production contained ·in the 

Discovery Request, even where not specifically referred to in such responses. As used 

in these responses, the terms "you," "your," and "Plaintiff' refer to Plaintiff United States, 

its departments, divisions, agencies and delegees, including U.S. EPA and Ohio EPA, 

and the officials, employees, representatives, attorneys, contractors, investigators, 

consultants, agents or others acting on behalf of any of the foregoing. 



A. WCI Steel objects to the discovery requests because of their excessive 

number and unreasonable scope. The magnitude of these discovery requests. appear 

to far exceed the United States' legitimate need for discovery in this case, particularly in 

light of the voluminous material previously provided by WCI Steel to U.S. EPA. It 

appears that the Discovery Request is intended to inflict undue burden, cost and 

inconvenience to WCI Steel and for that reason exceeds the scope of permissible 

discovery under Fed. R. Civ. Proc. 26. 

B. WCI Steel objects to the extent any discovery request seeks privileged 

information, work product, material prepared in anticipation of litigation or trial, mental 

impressions, co!:'clusions, opinions or legal theories of any attorney of WCI Steel, or 

facts known or opinions held by experts not expected to be called to testify in this 

action, on the ground that they exceed the permissible scope of discovery under the 

Federal Rules of Civil Procedure. Any inadvertent production of any such information 

shall not constitute a waiver of any privilege applicable thereto or to any similar 

information pursuant to the Inadvertent Waiver Agreement between the parties dated 

September 17, 1998. 

C. WCI Steel objects to the extent that the Discovery Request seeks 

exhaustive discovery of all information relating to any matter at this early stage on the 

ground that WCI Steel has not yet completed either its investigation or discovery with 

respect to this case. WCI Steel's responses necessarily reflect the current state of its 

knowledge, understanding and belief. Notwithstanding its response to any particular 

discovery request, WCI Steel notes that it is likely to obtain or discover additional 
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responsive information over the course of its trial preparation, and intends to make full 

use of such additional information at trial. 

D. WCI Steel objects to the extent any discovery request is inconsistent 

with or exceeds the obligations imposed on WCI Steel by the Federal Rules of Civil 

Procedure and/or the local rules of the United States District Court, Northern District of 

Ohio. 

E. WCI Steel objects to the extent any discovery request is vague, 

ambiguous or susceptible to more than one interpretation. Without waiving this 

objection, WCI Steel will attempt to respond based on a reasonable interpretation of 

each particular discovery request. 

F. WCI Steel objects to the extent any discovery request seeks 

information that can only be obtained from individuals not currently employed by it, and 

to the extent that such request purports to be applicable to persons other than WCI 

Steel. WCI Steel has no obligation to provide information not available to it or to 

produce documents not in its current possession, custody or control. 

G. WCI Steel objects to the extent any discovery request is overbroad, 

unreasonably burdensome or seeks information that is irrelevant or not reasonably 

calculated to lead to the discovery of admissible evidence in this case. 

H. WCI Steel objects to the extent the interrogatories seek information 

which may be derived or ascertained from WCI Steel's business records by Plaintiff with 

substantially the same burden. In such cases, WCI Steel will allow Plaintiff to inspect 

such records upon request at a mutually convenient time. 
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I. WCI Steel objects to the extent any discovery request assumes or is 

based upon erroneous or disputed facts or facts otherwise not supported by evidence. 

J. WCI Steel objects to the extent any discovery request seeks 

conclusions of law or appear to assume conclusions of law as a premise. WCI Steel's 

responses are not intended, and shall not be construed, to acknowledge, concede or 

admit any legal conclusions whatsoever. 

K. WCI Steel objects to any discovery request to the extent it seeks 

information or documents already in the possession, custody or control of Plaintiff, its 

agents or its delegees, including Ohio EPA, or information or documents that are 

publicly availab~. 

L. WCI Steel objects to the scope of the Discovery Request to the extent 

it seeks information relating to any time prior to May 11, 1993 on the ground that any 

potential enforcement claims of Plaintiff relating to such time would be barred by the 

applicable statute of limitations, and therefore the information sought is irrelevant. 

M. WCI Steel objects to the scope of the Discovery Request to the extent 

it seeks information relating to any time prior to WCI Steel's acquisition of the Warren 

Facility on September 1, 1988 on the ground that any potential enforcement claims of 

Plaintiff against WCI Steel relating to such time would be barred because WCI Steel did 

not own the Facility. 

N. WCI Steel objects to Instruction Nos. 4 and 10 of the Discovery 

Request to the extent they seek to enlarge or modify any obligation WCI Steel may 

have with respect to withheld information under Fed. R. Civ. P. 26(b)(5). 
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0. WCI Steel objects to Instruction No. 5 to the extent it seeks home and 

work telephone numbers of current WCI Steel employees and principals. Because 

Plaintiff may not contact such persons except through undersigned legal counsel, 

Plaintiff has no need for such information. 

P. WCI Steel objects to Instruction No. 11 to the extent it seeks to enlarge 

or modify any obligation WCI Steel may have with respect to production of documents 

under Fed. R. Civ. P. 34(b). 

Q. WCI Steel objects to Instruction No. 12 to the extent it seeks to enlarge 

or modify any obligation WCI Steel may have with respect to documents not within its 

possession, cus1ody and control. WCI Steel has no obligation to provide information not 

available to it. 

R. WCI Steel objects to Instruction No. 13 of the Discovery Request to the 

extent it seeks to enlarge or modify any obligation WCI Steel may have to supplement 

its responses under Fed. R. Civ. P. 26(e). 

S. WCI Steel objects to Instruction No. 14 of the Discovery Request to the 

extent it seeks to impose any additional obligations on WCI Steel beyond those 

established by the Federal Rules of Civil Procedure. 

T. WCI Steel objects to the definition of "document" in the Discovery 

Request to the extent it exceeds the definition of such term set forth in Fed. R. Civ. P. 

34(a). 

U. WCI Steel objects to the definition of "impoundments" in the Discovery 

Request to the extent it includes the "6a" basin. WCI Steel denies that the "6a" basin 
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constitutes a surface impoundment within the meaning of the statutory and regulatory 

provisions cited in the Complaint. 

V. WCI Steel objects to all other definitions in the Discovery Request to 

the extent they vary from common dictionary meanings of the terms defined. 

W. WCI Steel does not interpret the Discovery Request to require 

production of pleadings, correspondence between counsel, or documents or other 

materials exchanged during the course of this litigation. To the extent that such 

materials are sought, WCI Steel objects on the grounds that the requests are 

unreasonably burdensome. 

X. _WCI Steel submits these responses without conceding the relevancy, 

materiality or admissibility of any information produced, and without prejudice to its right 

to object to further discovery or to the admissibility of any proffered evidence. 

Each of the following particular responses incorporates the General 

Objections set forth above. 

RESPONSES TO REQUESTS FOR PRODUCTION 

Request No. 1: 

All documents that record, discuss, refer or relate to the pH, acidity or 
corrosiveness of any wastewaters or other substances in any or all of the 
impoundments. 

Response: 

WCI Steel objects to Request No. 1 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession and materials that are privileged or otherwise non-discoverable . 
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Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No.2: 

All documents that record, discuss, refer or relate to the pH, acidity or 

corrosiveness of any flows, wastewaters or other substances placed in, conveyed or 
sent to any or all of the impoundments. 

Response: 

WCI Steel objects to Request No. 2 on the grounds that it is vague, 

overbroad, unre9sonably burdensome and compound, and seeks information already in 

Plaintiff's possession and materials that are privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No. 3: 

All documents that record, discuss, refer or relate to the pH, acidity or 

corrosiveness of any wastewaters or other substances removed from or transferred 

from any or all of the impoundments. 

Response: 

WCI Steel objects to Request No. 3 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiff's possession and materials that are privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that to the extent responsive 
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discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No. 4: 

All documents that record, discuss, refer or relate to the pH, acidity or 
corrosiveness of any wastewaters or other substances sent to or entering the central 
wastewater treatment plant from any or all of the impoundments. 

Response: 

WCI Steel objects to Request No. 4 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiff's posse~sion and materials that are privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No. 5: 

All documents that record, discuss, refer or relate to the pH, acidity or 
corrosiveness of any wastewaters or other substances at, entering or leaving, Lift 

Station No. 9, the Bosh Box, the sump, or any lime addition system. 

Response: 

WCI Steel objects to Request No. 5 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiff's possession and materials that are privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that to the extent responsive 
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discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No. 6: 

All documents that record, discuss, refer or relate to the design or 
construction of any impoundment, including but not limited to design 
specification/criteria, improvement, alteration construction and/or remodeling 
documents, engineering studies, experiments and/or evaluations, bid specifications, bid 
submittals, maintenance, inspection, repair, improvements and/or changes to the 
impoundments, impoundment capacity, cost estimation and budgeting relating to the 
impoundments. 

Response: 

WCI ~tee! objects to Request No. 6 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession and materials that are privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No.7: 

All documents that discuss, refer or relate to the reason, purpose or effects 
for the creation or any expansion or improvement of Pond 6A, or to any work to raise or 
extend the dike surrounding Pond 6A. 

Response: 

WCI Steel objects to Request No. 7 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession. Without waiving any objection, WCI Steel states that to the 
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extent responsive discoverable documents are available to WCI Steel WCI Steel will 
' 

make them available for inspection upon request at a mutually convenient time. 

Request No.8: 

All manuals, manufacturer's literature, operating or maintenance instructions, 
repair records and logs, and other documents by any person that relate to the pH 
sensor or probe or related measuring equipment that monitors influent from the 
impoundments to the central wastewater treatment plant, including but not limited to all 
design data and assumptions and specifications, construction specifications, 
engineering studies, experiments and/or evaluations, bid specifications, bid submittals, 
maintenance records, operations manuals, repair records, inspection, cost estimates, 
cost data and justifications, budget and budget justifications. 

Response: 

WCI Steel objects to Request No. 8 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiff's possession, information not in WCI Steel's current possession, custody or 

control, and materials that are privileged or otherwise non-discoverable. Without 

waiving any objection, WCI Steel states that to the extent responsive discoverable 

documents are available to WCI Steel, WCI Steel will make them available for 

inspection upon request at a mutually convenient time. 

Request No. 9: 

All documents that discuss, refer or relate to the accuracy, margin of error, 
sampling methodology, analysis reference method, or calibration or any pH sensor or 
probe or related measuring equipment that monitors influent or flows to the 
impoundments, or from the impoundments to or at the central wastewater treatment 
plant. 

Response: 
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WCI Steel objects to Request No. 9 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession, information not in WCI Steel's current possession, custody or 

control, and materials that are privileged or otherwise non-discoverable. Without 

waiving any objection, WCI Steel states that to the extent responsive discoverable 

documents are available to WCI Steel, WCI Steel will make them available for 

inspection upon request at a mutually convenient time. 

Request No. 10: 

All do.s;uments that discuss, refer or relate to whether the pH is too low, or 
below any specified value, or the acidity or corrosiveness is too high, of any flows, 
wastewaters or other substances conveyed to, moving towards, entering, leaving, or in, 
the impoundments, or at or entering the central wastewater treatment plant. 

Response: 

WCI Steel objects to Request No. 10 on the grounds that it is argumentative, 

based upon erroneous factual assumptions or legal conclusions, vague, overbroad, 

unreasonably burdensome and compound and seeks materials that are privileged or 

otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 11: 

All documents that record, discuss, refer or relate to any reason or factor that 
caused, or may have caused, the pH to be too low, or below any specified value, or the 
acidity or corrosiveness to be too high, of any flows, wastewaters or other substances 
conveyed to, moving towards, entering, leaving, or in, the impoundments, or at or 
entering the central wastewater treatment plant. 
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Response: 

WCI Steel objects to Request No. 11 on the grounds that it is argumentative, 

based upon erroneous factual assumptions or legal conclusions, vague, overbroad, 

unreasonably burdensome and compound and seeks materials that are privileged or 

otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 12: 

All do~uments that discuss, refer or relate to increasing the pH, or to reducing 
the acidity or corrosiveness, or to any measure, system or project to increase the pH, or 
to reduce the acidity or corrosiveness of, any wastewaters or other substances 
conveyed to, moving towards, entering, leaving, or in, the impoundments, or at or 
entering the central wastewater treatment plant. 

Response: 

WCI Steel objects to Request No. 12 on the grounds that it is argumentative, 

based upon erroneous factual assumptions, vague, overbroad, unreasonably 

burdensome and compound, and seeks information already in Plaintiffs possession and 

materials that are privileged or otherwise non-discoverable. Without waiving any 

objection, WCI Steel states that to the extent responsive discoverable documents are 

available to WCI Steel, WCI Steel will make them available for inspection upon request 

at a mutually convenient time. 

Request No. 13: 

All documents that discuss, refer or relate to the identity, source, amount or 
constituents of flows, wastewaters or other substances conveyed to, moving towards, 
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entering, leaving, or in, the impoundments, or at or entering the central wastewater 
treatment plant. 

Response: 

WCI Steel objects to Request No. 13 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession, irrelevant information not reasonably calculated to lead to the 

discovery of admissible evidence and materials that are privileged or otherwise non-

discoverable. Without waiving any objection, WCI Steel states that to the extent 

responsive discoverable documents are available to WCI Steel and are relevant to the 

claims in the Complaint, WCI Steel will make them available for inspection upon request 

at a mutually convenient time. 

Request No. 14: 

All documents that record, discuss, refer or relate to the pH, acidity or 
corrosiveness of the effluent wastewaters of the rolling and finishing department, the 
galvanizing, pickling, terne lines and acid fume scrubbers, and the acid regeneration 

plant, including, but not limited to, documents concerning placement, maintenance, all 
design data and assumptions and specifications, construction specifications, 
engineering studies, feasibility experiments and/or evaluations, bid specifications, bid 
submittals, maintenance records, operations manuals, repair records, inspection, 
sampling data and analysis, the cost estimates, cost data and justifications, budget and 
budget justifications, manufacturer's literature. 

Response: 

WCI Steel objects to Request No. 14 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiff's possession, irrelevant information not reasonably calculated to lead to the 

discovery of admissible evidence and materials that are privileged or otherwise non-

discoverable. Without waiving any objection, WCI Steel states that to the extent 
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responsive discoverable documents are available to WCI Steel and are relevant to the 

claims in the Complaint, WCI Steel will make them available for inspection upon request 

at a mutually convenient time. 

Request No. 15: 

All documents that discuss, refer or relate to any function, purpose, need for, 
or reason for acquiring or installing, an automated lime slurry system for the facility. 

Response: 

WCI Steel objects to Request No. 15 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

-
Plaintiff's possession and materials that are privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No. 16: 

All documents that discuss, refer or relate to the design, construction or 

installation of the automated lime slurry system, including but not limited to, all design 

data and assumptions and specifications, construction specifications, engineering 

studies, experiments and/or evaluations, bid specifications, bid submittals, maintenance 

records, operations manuals, repair records, inspection, cost estimates, cost data and 

justifications, budget and budget justifications. 

Response: 

WCI Steel objects to Request No. 16 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiff's possession, and materials that are privileged or otherwise non-discoverable. 
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Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No. 17: 

All documents that discuss, refer or relate to the effectiveness or reliability of, 
or to any problem with or inadequacy of, the automated lime slurry system, the bulk lime 
system, the central wastewater treatment plant lime addition system, or to any repair or 
need for repair to any such system. 

Response: 

WCI Steel objects to Request No. 17 on the grounds that it is argumentative, 

based upon erroneous factual assumptions, vague, overbroad, unreasonably 

burdensome and compound, and seeks information already within Plaintiff's possession 

and materials that are privileged or otherwise non-discoverable. Without waiving any 

objection, WCI Steel states that to the extent responsive discoverable documents are 

available to WCI Steel, WCI Steel will make them available for inspection upon request 

at a mutually convenient time. 

Request No. 18: 

All documents that constitute, discuss, refer or relate to any closure plan, or 
the need for a closure plan, whether or not in accordance with RCRA, for any or all of 
the impoundments. 

Response: 

WCI Steel objects to Request No. 18 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and legal conclusions, vague, overbroad, 

unreasonably burdensome and compound, and seeks information already in Plaintiff's 
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possession, legal conclusions and materials that are privileged or otherwise non-

discoverable. Without waiving any objection, WCI Steel states that to the extent 

responsive discoverable documents are available to WCI Steel, WCI Steel will make 

them available for inspection upon request at a mutually convenient time. 

Request No. 19: 

All documents that record, discuss, refer or relate to the closure of any 

impoundment, including but not limited to, engineering studies, experiments and/or 

evaluations, design specifications/criteria, improvement, alteration, remodeling, 

construction plans or documents, bid specifications, bid submittals, inspections, 

sampling, repair, improvements/changes to the impoundments, disposal and/or routing 

of the solid wastes, cost estimates, cost data and cost justifications, and budget and 

budget justifications for the closure and/or potential closure of any impoundment. 

Response: 

WCI Steel objects to Request No. 19 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession and materials that are privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel, WCI Steel will make them available 

for inspection upon request at a mutually convenient time. 

Request No. 20: 

All documents that constitute, discuss, refer or relate to any detailed written 

estimates, of the cost of closing Ponds 5, 6 or 6A in accordance with RCRA. 

Response: 

WCI Steel objects to Request No. 20 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and vague and seeks information already in 
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Plaintiff's possession, expert opinions, legal opinions and material that is privileged or 

otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 21: 

All other documents that discuss, refer or relate to the cost of closing any or 

all of the impoundments, or to the cost of replacing any or all of them with any 

alternative system. 

Response: 

WCI §tee! objects to Request No. 21 on the grounds that it is argumentative, 

based upon erroneous factual assumptions, vague, overbroad, unreasonably 

burdensome and compound, and seeks information already in Plaintiff's possession and 

material that is privileged or otherwise non-discoverable. Without waiving any objection, 

WCI Steel states that to the extent responsive discoverable documents are available to 

WCI Steel, WCI Steel will make them available for inspection upon request at a mutually 

convenient time. 

Request No. 22: 

All documents that discuss, refer or relate to financial assurance for closure, 

the need for financial assurance for closure, or to the amount of money needed or which 

should be set aside for closure, for any or all of the impoundments. 

Response: 

WCI Steel objects to Request No. 22 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and vague and seeks information already in 
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Plaintiff's possession, expert opinions, legal opinions and material that is privileged or 

otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 23: 

All documents that discuss, refer or relate to any groundwater monitoring 

program, or the need for a groundwater monitoring program, for any or all of the 

impoundments. 

Response: 

WCI ~teel objects to Request No. 23 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and vague and seeks information already in 

Plaintiff's possession, expert opinions, legal opinions and material that is privileged or 

otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 24: 

All documents that discuss, refer or relate to whether any or all of the 

impoundments meet, should meet, or are required to meet, the minimum technology 

requirements of RCRA (i.e., 40 C.F.R. §§ 264.221 and 265.221; §§ OAC 3745-56-20 

through 33). 

Response: 

WCI Steel objects to Request No. 24 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and vague and seeks information already in 

Plaintiff's possession, expert opinions, legal opinions and material that is privileged or 
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otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 25: 

All documents that discuss, refer or relate to whether any wastewaters or 

other substances or other contents of any impoundment have spilled, leaked or 

otherwise gotten onto or into any area outside of or beneath the impoundments, 

including into any surface or groundwater. 

Response: 

WCI Steel objects to Request No. 25 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and would require an unduly 

expensive, burdensome and unreasonable search for irrelevant information not 

reasonably calculated to lead to the discovery of admissible evidence. Without waiving 

any objection, WCI Steel states that to the extent responsive discoverable documents 

are available to WCI Steel, WCI Steel will make them available for inspection upon 

' 
request at a mutually convenient time. 

Request No. 26: 

All documents that discuss, refer or relate to whether WCI was required to, or 

should obtain, any permit regarding the management, treatment or storage of 

hazardous waste in any or all of the impoundments. 

Response: 

WCI Steel objects to Request No. 26 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and vague and seeks information already in 

Plaintiff's possession, expert opinions, legal opinions and material that is privileged or 
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otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 27: 

All documents that discuss, refer or relate to whether any or all of the 

impoundments were subject, or potentially subject, to any requirement of any state or 

federal RCRA law, code, regulation or requirement. 

Response: 

WCI Steel objects to Request No. 27 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and vague and seeks information already in 

Plaintiffs possession, expert opinions, legal opinions and material that is privileged or 

otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 28: 

All documents that discuss, refer or relate to whether WCI has submitted, or 

should submit, or amended or should amend, any RCRA Part A or Part B permit 

application for, or with respect to, any or all of the impoundments. 

Response: 

WCI Steel objects to Request No. 28 on the grounds that it is argumentative, 

based upon erroneous factual assumptions and vague and seeks information already in 

Plaintiffs possession, expert opinions, legal opinions and material that is privileged or 

otherwise non-discoverable. Without waiving any objection, WCI Steel states that to the 
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extent responsive discoverable documents are available to WCI Steel, WCI Steel will 

make them available for inspection upon request at a mutually convenient time. 

Request No. 29: 

All WCI organization charts and phone directories which include the following 
functions or components of WCI: central wastewater treatment plant, impoundments, 
environmental compliance, or the approval or authorization of expenditures or budgets 
for the treatment plant, impoundments, or environmental compliance. 

Response: 

WCI Steel objects to Request No. 29 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs posse-ssion and irrelevant information not reasonably calculated to lead to 

discovery of admissible evidence. Without waiving any objection, WCI Steel states that 

to the extent responsive discoverable documents are available to WCI Steel and are 

relevant to the claims in the Complaint, WCI Steel will make them available for 

inspection upon request at a mutually convenient time. 

Request No. 30: 

All documents that record, discuss, refer or relate to the evaluation or analysis 
of any waste streams, including all solid wastes entering or conveyed to, either directly 
or indirectly, the impoundments, including but not limited to, all studies, evaluations, 
assessments, inspections of any wastestream and solid waste entering all pump 
stations, drains, cross connections, overflow devices, bosh boxes, culverts leading to or 
tributary to the impoundment system. 

Response: 

WCI Steel objects to Request No. 30 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 
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Plaintiffs possession, irrelevant information not reasonably calculated to lead to the 

discovery of admissible evidence and materials that are privileged or otherwise non-

discoverable. Without waiving any objection, WCI Steel states that to the extent 

responsive discoverable documents are available to WCI Steel and are relevant to the 

claims in the Complaint, WCI Steel will make them available for inspection upon 

request at a mutually convenient time. 

Request No. 31: 

All documents that record, discuss, refer or relate to pinhole leaks of process 
acid, including but not limited to evaluations, studies, process line evaluation studies 
(including the re~ults of testing of process lines), and process line repair records. 

Response: 

WCJ Steel objects to Request No. 31 on the grounds that it is argumentative, 

based upon erroneous factual assumptions, vague, overbroad, unreasonably 

burdensome and compound, seeks materials that are privileged or otherwise non-

discoverable and would require an unduly expensive, burdensome and unreasonable 

search for irrelevant information not reasonably calculated to lead to the discovery of 

admissible evidence. Without waiving any objection, WCI Steel states that to the 

extent responsive discoverable documents are available to WCI Steel and are relevant 

to the claims in the Complaint, WCI Steel will make them available for inspection upon 

request at a mutually convenient time. 

Request No. 32: 

All documents that record, discuss, refer or relate to the discharge of fume 
scrubber water to the sewer system tributary to the impoundments but not limited dates. 
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and amounts of such discharges, evaluation studies (including the results of testing of 
process lines), line repairs. 

Response: 

WCI Steel objects to Request No. 32 on the grounds that it is non-sensical, 

argumentative, based upon erroneous factual assumptions, vague, overbroad, 

unreasonably burdensome and compound, and would require an unduly expensive, 

burdensome and unreasonable search for irrelevant information not reasonably 

calculated to lead to the discovery of admissible evidence. Without waiving any 

objection, WCI Steel states that to the extent responsive discoverable documents are 

available to WCI Steel, WCI Steel will make them available for inspection upon request 

at a mutually convenient time. 

Request No. 33: 

All documents that record, discuss, refer or relate to the use of the 

impoundments to break down soluble oil emulsion in the influent waters from the cold 

mill and to allow variances in influent concentration of dissolved metals and other ions 

to even out. 

Response: 

WCI Steel objects to Request No. 33 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession and irrelevant information not reasonably calculated to lead to the 

discovery of admissible evidence. Without waiving any objection, WCI Steel states that 

to the extent responsive discoverable documents are available to WCI Steel, WCI Steel 

will make them available for inspection upon request at a mutually convenient time. 
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Request No. 34: 

All documents that record, discuss, refer, relate and/or analyze the mass 
balance of flows in pickling lines, terne lines, galvanizing lines and the acid regeneration 
plant, including but not limited to actual and estimated acid regeneration plant influent 
amounts, actual and projected regeneration plant production amounts, and amounts of 
virgin acid added to such lines. 

Response: 

WCI Steel objects to Request No. 34 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession and irrelevant information not reasonably calculated to lead to the 

discovery of admissible evidence. Without waiving any objection, WCI Steel states that 

to the extent responsive discoverable documents are available to WCI Steel and are 

relevant to the claims in the Complaint, WCI Steel will make them available for 

inspection upon request at a mutually convenient time. 

Request No. 35: 

All documents that record, discuss, refer or relate to the operation and 
maintenance of the acid regeneration plant tank, including tank washing and cleaning 
information, including but not limited to information concerning any waste 
determinations and sampling data related to tank washing and cleaning, the dates of the 
washing and cleaning, the volume of any wash or rinse water during each washing 
and/or cl~aning cycle, and method of disposal of any wash or rinse water. 

Response: 

WCI Steel objects to Request No. 35 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiffs possession, irrelevant information not reasonably calculated to lead to the 

discovery of admissible evidence and materials that are privileged or otherwise non-

discoverable. Without waiving any objection, WCI Steel states that to the extent 
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responsive discoverable documents are available to WCI Steel and are relevant to the 

claims in the Complaint, WCI Steel will make them available for inspection upon request 

at a mutually convenient time. 

Request No. 36: 

All documents that record, discuss, refer or relate to any leaks from the sump 
tank containing galvanizing waste pickle liquor which occurred in or around November, 
1996. 

Response: 

WCI Steel objects to Request No. 36 on the grounds that it is vague, 

overbroad, unreasonably burdensome and compound, and seeks information already in 

Plaintiff's possession and irrelevant information not reasonably calculated to lead to the 

discovery of admissible evidence. Without waiving any objection, WCI Steel states that 

to the extent responsive discoverable documents are available to WCI Steel and are 

relevant to the claims in the Complaint, WCI Steel will make them available for 

inspection upon request at a mutually convenient time. 

Request No. 37: 

All documents and information that record, discuss, refer or relate to the 
operation of the acid regeneration plant during the period from August 20 through 
August 28, 1990, including but not limited to information about an explosion at the 
facility, the operation of the impoundments during the period from August 20 through 
September 20, 1990, including all pH readings, flow information, and the handling of all 
wastes from the picking lines. 

Response: 

WCI Steel objects to Request No. 37 on the grounds that it is argumentative, 

based upon erroneous factual assumptions, vague, overbroad, unreasonably 
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burdensome and compound, seeks information already in Plaintiffs possession, and 

would require an unduly expensive, burdensome and unreasonable search for irrelevant 

information not reasonably calculated to lead to the discovery of admissible evidence. 

Without waiving any objection, WCI Steel states that to the extent responsive 

discoverable documents are available to WCI Steel and are relevant to the claims in the 

Complaint, WCI Steel will make them available for inspection upon request at a mutually 

convenient time. 

Request No. 38: 

All documents identified in response to the attached Interrogatories. 

Response: 

To the extent responsive discoverable documents are available to WCI Steel 

and are relevant to the claims in the Complaint, WCI Steel will make them available for 

inspection upon request at a mutually convenient time. 

RESPONSES TO INTERROGATORIES 

Interrogatory No. 1: 

State whether WCI has ever taken, or caused to be taken, any sample of 

wastewater or any other substance from any impoundment to be analyzed for any 

property, including but not limited to pH, acidity or corrosiveness, and if the answer is in 

the affirmative, for each such instance, identify each person involved in the sampling. 

Response: 

WCI Steel objects to Interrogatory No. 1 on the grounds that it is vague, 

overbroad and unduly burdensome, seeks information already in Plaintiffs possession, 
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and would require an unduly expensive, burdensome and unreasonable search for 

irrelevant information not reasonably calculated to lead to the discovery of admissible 

evidence. WCI Steel further objects to the extent Interrogatory No. 1 seeks information 

protected from disclosure under Fed. R. Civ. Proc. 26(b)(3) or (4). Without waiving any 

objection, WCI Steel states it has, on occasion, sampled water and/or sludge from 

Ponds 5, 6 and/or the 6a basin. The following WCI Steel employees who may possess 

information related to this interrogatory include: (1) Richard Gradishar; (2) Keith 

Mclaughlin; and (3) Dave Calderwood. In addition, the following employees of Remcor 

may possess such information: Glen Reiger, David Rykaczewski, and Vincent Visco. 

Without waiving any objection, WCI Steel further states that discoverable 

responsive information available to WCI Steel can be derived or ascertained from the 

documents produced in response to this Discovery Request. 

Interrogatory No. 2: 

State whether WCI has ever taken, or caused to be taken, any sample of 

wastewater or any other substance from any impoundment to be analyzed for any 

property, including but not limited to pH, acidity or corrosiveness, and if the answer is in 

the affirmative, for each such instance, identify each person involved in the analysis. 

Response: 

See objections and answers to Interrogatory No. 1. Without waiving any 

objection, WCI Steel further states that it has, on occasion, caused water and/or sludge 

samples from Ponds 5 and 6 and/or the 6a basin to be analyzed. WCI Steel further 

states that the following persons may possess information related to this interrogatory: 

(1) Wadsworth/Alert Laboratories employees Thomas Tomayko and John Flaherty; (2) 
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American Analytical Laboratories, Inc. employees T.J. Lavey and Irina Evseeva; and (3) 

Environmental Control Laboratories employee Robert Crookston. 

Interrogatory No. 3: 

State whether WCI has ever taken, or caused to be taken, any sample of 

wastewater or any other substance from any impoundment to be analyzed for any 

property, including but not limited to pH, acidity or corrosiveness, and if the answer is in 

the affirmative, for each such instance, state the dates of such sampling and analysis. 

Response: 

See objections and answers to Interrogatory No. 1. 

Interrogatory No. 4: 

State whether WCI has ever taken, or caused to be taken, any sample of 

wastewater or any other substance from any impoundment to be analyzed for any 

property, including but not limited to pH, acidity or corrosiveness, and if the answer is in 

the affirmative, for each such instance, describe in detail the work done by each such 

person. 

Response: 

See objections and answers to Interrogatory No. 1. 

Interrogatory No. 5: 

State whether WCI has ever taken, or caused to be taken, any sample of 

wastewater or any other substance from any impoundment to be analyzed for any 

property, including but not limited to pH, acidity or corrosiveness, and if the answer is in 

the affirmative, for each such instance, state in detail the results and conclusions of all 

such analyses. 

Response: 

See objections and answers to Interrogatory No. 1. 
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Interrogatory No. 6: 

State whether WCI has ever taken, or caused to be taken, any sample of 
wastewater or any other substance from any impoundment to be analyzed for any 
property, including but not limited to pH, acidity or corrosiveness, and if the answer is in 
the affirmative, for each such instance, describe in detail the sampling technology and 
technique, sampling reference methods and QNQC procedures employed. 

Response: 

See objections and answers to Interrogatory No. 1. Without waiving any 

objection, WCI Steel further states that, to the extent discoverable responsive 

documents exist and are available to WCI Steel, WCI Steel will make them available for 

inspection upon request at a mutually convenient time. 

Interrogatory No. 7: 

State whether WCI has ever taken, or caused to be taken, any sample of 
wastewater or any other substance from any impoundment to be analyzed for any 
property, including but not limited to pH, acidity or corrosiveness, and if the answer is in 
the affirmative, for each such instance, identify all documents which discuss, refer or 
relate to such sampling or analysis. 

Response: 

See objections and answers to Interrogatory No. 1. Without waiving any 

objection, WCI Steel further states that discoverable responsive information available to 

WCI Steel can be derived or ascertained from the documents produced in response to 

this Discovery Request. 

Interrogatory No. 8: 

State whether any person other than WCI has ever taken, or caused to be 
taken, any sample of wastewater or any other substance from any impoundment to be 
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analyzed for any property, including but not limited to pH, acidity or corrosiveness, and if 
the answer is in the affirmative, for each such instance, identify each person involved in 
the sampling. 

Response: 

WCI Steel objects to Interrogatory No. 8 on the grounds that it is vague, 

overbroad and unduly burdensome, seeks information already in Plaintiffs possession, 

and would require an unduly expensive, burdensome and unreasonable search for 

irrelevant information not reasonably calculated to lead to the discovery of admissible 

evidence. Without waiving any objection, WCI Steel states that U.S. EPA obtained 

samples from the 6a basin as part of its multimedia inspection of the Warren Facility in 

MaycJune, 1993.:. WCI Steel further states that U.S. EPA obtained samples from Ponds 

5 and 6 as part of its inspection of the Warren Facility in June 1997. Information 

responsive to Interrogatory No. 8 may be derived or ascertained from documents which 

are already in Plaintiffs possession. 

Interrogatory No.9: 

State whether any person other than WCI has ever taken, or caused to be 
taken, any sample of wastewater or any other substance from any impoundment to be 
analyzed for any property, including but not limited to pH, acidity or corrosiveness, and if 
the answer is in the affirmative, for each such instance, identify each person involved in 
the analysis. 

Response: 

See objections and answers to Interrogatory No. 8. 

Interrogatory No. 10: 

State whether any person other than WCI has ever taken, or caused to be 
taken, any sample of wastewater or any other substance from any impoundment to be 

- 30-



analyzed for any property, including but not limited to pH, acidity or corrosiveness, and if 

the answer is in the affirmative, for each such instance, describe in detail the work done 
by each such person. 

Response: 

See objections and answers to Interrogatory No. 8. 

Interrogatory No. 11: 

State whether any person other than WCI has ever taken, or caused to be 

taken, any sample of wastewater or any other substance from any impoundment to be 

analyzed for any property, including but not limited to pH, acidity or corrosiveness, and if 

the answer is in the affirmative, for each such instance, state the dates of such sampling 

and analysis. 

Response: 

See objections and answers to Interrogatory No. 8. 

Interrogatory No. 12: 

State whether any person other than WCI has ever taken, or caused to be 

taken, any sample of wastewater or any other substance from any impoundment to be 

analyzed for any property, including but not limited to pH, acidity or corrosiveness, and if 

the answer is in the affirmative, for each such instance, state in detail the results and 

conclusions of all such analyses. 

Response: 

See objections and answers to Interrogatory No. 8. 

Interrogatory No. 13: 

State whether any person other than WCI has ever taken, or caused to be 

taken, any sample of wastewater or any other substance from any impoundment to be 

analyzed for any property, including but not limited to pH, acidity or corrosiveness, and if 

the answer is in the affirmative, for each such instance, describe in detail the sampling 

technology and technique, sampling reference methods and QA/QC procedures 

employed. 
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Response: 

See objections and answers to Interrogatory No. 8. 

Interrogatory No. 14: 

State whether any person other than WCI has ever taken, or caused to be 

taken, any sample of wastewater or any other substance from any impoundment to be 

analyzed for any property, including but not limited to pH, acidity or corrosiveness, and if 

the answer is in the affirmative, for each such instance, identify all documents which 

discuss, refer or relate to such sampling or analysis. 

Response: 

See objections and answers to Interrogatory No. 8. Without waiving any 

objection, WCI Steel further states that all relevant U.S. EPA documents are already 

known to Plaintiff. 

Interrogatory No. 15: 

State whether any hazardous waste or hazardous substance, as defined by 

federal or state RCRA regulations, was or may have been discharged into any 

impoundment at any time, and if the answer is in the affirmative, for each such instance, 

describe in detail the discharge(s), including the source, identity and amounts of the 

waste, and the time period of the discharge(s). 

Response: 

WCI Steel objects to Interrogatory No. 15 on the grounds that it is vague, 

ambiguous, overbroad and compound, would require an unduly expensive, burdensome 

and unreasonable search for irrelevant information not reasonably calculated to lead to 

the discovery of admissible evidence and seeks legal conclusions and information 

already in Plaintiffs possession. Without waiving any objection, WCI Steel states that, 

throughout the period of time covered by the Complaint, the following process waters 
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were conveyed to the No. 5 Pond: No. 5 Pickle Line rinse and scrubber water; No. 6 

Pickle Line rinse and scrubber Water; terne line wastewater; galvanizing line 

wastewater; tandem mill oily wastewater and non-contact cooling water; hot strip 

finishing line (slitters) wastewater; silicon line wastewater; acid regeneration plant 

runoff; mobile equipment shop wastewater; 004 scale pit water; 52" temper mill oily 

wastewater; 54" temper mill oily wastewater; locomotive repair/machine shop 

wastewater; pickle line entry end water; and waste oil tank decant water. WCI Steel 

further states that discoverable responsive information may be derived or ascertained 

from documents produced in response to this Discovery Request. 

Interrogatory No. 16: 

State whether any hazardous waste or hazardous substance, as defined by 

federal or state RCRA regulations, was or may have been discharged into any 

impoundment at any time, and if the answer is in the affirmative, for each such instance, 

identify each person with knowledge of discharge(s), and describe such person's 

knowledge. 

Response: 

See objections and answers to Interrogatory No. 15. Without waiving any 

objection, WCI Steel states that the following WCI Steel employees have knowledge 

regarding the matters described in response to Interrogatory No. 15: (1) Thomas 0. 

Shepker; (2) Raymond Zeuner; (3) Richard Gradishar; (4) Joseph Stock; (5) Roger 

Carrier; (6) Jake Reis; (7) Robert McCoy and (8) Patrick Kenney. 

Interrogatory No. 17: 

State whether any hazardous waste or hazardous substance, as defined by 

federal or state RCRA regulations, was or may have been discharged into any 
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impoundment at any time, and if the answer is in the affirmative, for each such instance, 
identify all documents which discuss, refer or relate to such discharge(s). 

Response: 

See objections and answers to Interrogatory No. 15. 

Interrogatory No. 18: 

Identify each instance that WCI studied, considered, evaluated, proposed or 
constructed any measure, system or project to increase the pH, or reduce the acidity or 
corrosiveness, of any wastewater or other substances sent to, entering, leaving, or in, 
the impoundments, or entering the central wastewater treatment plant, and for each 
such instance, identify each person involved. 

Response: 

WCI Steel objects to Interrogatory No. 18 on the grounds that it is vague, 

overbroad, compound, and unduly burdensome, and seeks information already in 

Plaintiffs possession, and material that is privileged or otherwise non-discoverable. 

Without waiving any objection, WCI Steel states that, prior to installation of the 

automated lime slurry injection system, bags of lime were manually poured into the 

various cold mill wastewater streams which were conveyed to Pond 5 in order to control 

pH. Subsequently, an automated lime slurry injection system was installed and began 

routinely operating on December 20, 1993. WCI Steel employees continued to pour 

bags of lime into the various cold mill wastewater streams as needed during 

refinements and adjustments to the automated lime slurry injection system after its 

installation. 

WCI Steel further states that double acid wringer rolls were installed in the 

No. 5 and No. 6 Picklers in March and April 1997 to further reduce the acidity of the 

wastewater generated by the Nos. 5 and 6 Picklers. Additionally, WCI Steel states that 
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a fume scrubber water spray header was installed in July 1998 to further control the pH 

level of wastewater generated by the picklers. 

The following WCI Steel employees who may possess information related to 

this interrogatory include: (1) Raymond Zeuner; (2) Thomas 0. Shepker; (3) Richard 

Gradishar; (4) Joe Magni; (5) Roger Carrier; (6) Ed Kiefer, Jr.; (7) Ron Kovach; (8) Bob 

Stasko; (9) Bill Boyd; (10) Robert McCoy; (11) Jake Reis; (12) Scott Rummel; (13) John 

Rinda; (14) Grady Holt; (15) Jack Gaffney and (16) A. W. Pinkerton. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents already in Plaintiff's possession or produced in 

response to this _Discovery Request. 

Interrogatory No. 19: 

Identify each instance that WCI studied, considered, evaluated, proposed or 

constructed any measure, system or project to increase the pH, or reduce the acidity or 

corrosiveness, of any wastewater or other substances sent to, entering, leaving, or in,· 

the impoundments, or entering the central wastewater treatment plant, and for each 

such instance, state the dates involved. 

Response: 

See objections and answers to Interrogatory No. 18. 

Interrogatory No. 20: 

Identify each instance that WCI studied, considered, evaluated, proposed or 
constructed any measure, system or project to increase the pH, or reduce the acidity or 

corrosiveness, of any wastewater or other substances sent to, entering, leaving, or in, 

the impoundments, or entering the central wastewater treatment plant, and for each 
such instance, describe in detail the work done by each such person. 

I 

Response: 
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See objections and answers to Interrogatory No. 18. Without waiving any 

objection, WCI Steel states that Raymond Zeuner approved the installation of the 

automated lime slurry injection system; Joe Magni participated in the electrical work for 

that system; Ed Kiefer, Jr. participated in the design of the system's tank and 

components; Bill Boyd participated in the installation of the system; A.W. Pinkerton 

managed the construction of the system; and Bob Stasko participated in the choice of 

lime product used in the system. WCI Steel further states that Roger Carrier, Scott 

Rummel and Bill Boyd approved both the No. 5 and No. 6 Pickier double acid wringer 

roll installation project and the fume scrubber water spray header installation project; 

Roger Carrier approved the purchase orders for these projects; John Rinda and Grady 

Holt participated in the design, ordering of parts and installation scheduling for these 

projects; and Jack Gaffney and John Rinda were responsible for installation of the 

double acid wringer rolls and the fume scrubber water spray header. 

Interrogatory No. 21: 

Identify each instance that WCI studied, considered, evaluated, proposed or 
constructed any measure, system or project to increase the pH, or reduce the acidity or 
corrosiveness, of any wastewater or other substances sent to, entering, leaving,. or in, 
the impoundments, or entering the central wastewater treatment plant, and for each 
such instance, state in detail the results and conclusions of all such work. 

Response: 

See objections and answers to Interrogatory No. 18. Without waiving any 

objections, WCI Steel further states that the installation of the automated lime injection 

system, Nos. 5 and 6 Picker double acid wringer rolls, and the fume scrubber water 
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spray header has allowed WCI Steel to better control the pH of water entering the pond 

system. 

Interrogatory No. 22: 

Identify each instance that WCI studied, considered, evaluated, proposed or 
constructed any measure, system or project to increase the pH, or reduce the acidity or 
corrosiveness, of any wastewater or other substances sent to, entering, leaving, or in, 
the impoundments, or entering the central wastewater treatment plant, and for each 
such instance, identify all documents which discuss, refer or relate to any such 
activities. 

Response: 

See objections and answers to Interrogatory No. 18. 

Interrogatory No. 23: 

Identify each instance that any party other than WCI studied, considered, 
evaluated, proposed or constructed any measure, system or project to increase the pH, 
or reduce the acidity or corrosiveness, of any wastewater or other substances sent to, 
entering, leaving, or in, the impoundments, or entering the central wastewater treatment 
plant, and for each such instance, identify each person involved. 

Response: 

WCI Steel objects to Interrogatory No. 23 on the grounds that it is vague, 

overbroad and unduly burdensome, and seeks information already in Plaintiff's 

possession, and material that is otherwise non-discoverable. Without waiving any 

objection, WCI Steel states that, upon information and belief at this stage of discovery, 

there are no such instances by any party other than WCI Steel, its agents, consultants, 

or contractors. 

Interrogatory No. 24: 
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Identify each instance that any party other than WCI studied, considered, 
evaluated, proposed or constructed any measure, system or project to increase the pH, 
or reduce the acidity or corrosiveness, of any wastewater or other substances sent to, 
entering, leaving, or in, the impoundments, or entering the central wastewater treatment 
plant, and for each such instance, identify each person involved. 

Response: 

See objections and answers to Interrogatory No. 23. 

Interrogatory No. 25: 

Identify each instance that any party other than WCI studied, considered, 
evaluated, proposed or constructed any measure, system or project to increase the pH, 
or reduce the acidity or corrosiveness, of any wastewater or other substances sent to, 
entering, leaving, or in, the impoundments, or entering the central wastewater treatment 
plant, and for each such instance, describe in detail the work done by each such 
person. 

Response: 

See objections and answers to Interrogatory No. 23. 

Interrogatory No. 26: 

Identify each instance that any party other than WCI studied, considered, 
evaluated, proposed or constructed any measure, system or project to increase the pH, 
or reduce the acidity or corrosiveness, of any wastewater or other substances sent to, 
entering, leaving, or in, the impoundments, or entering the central wastewater treatment 
plant, and for each such instance, state in detail the results and conclusions of all such 
work. 

Response: 

See objections and answers to Interrogatory No. 23. 

Interrogatory No. 27: 
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Identify each instance that any party other than WCI studied, considered, 
evaluated, proposed or constructed any measure, system or project to increase the pH, 
or reduce the acidity or corrosiveness, of any wastewater or other substances sent to, 
entering, leaving, or in, the impoundments, or entering the central wastewater treatment 
plant, and for each such instance, identify all documents which discuss, refer or relate to 
any such activities. 

Response: 

See objections and answers to Interrogatory No. 23. 

Interrogatory No. 28: 

Identify each instance that WCI or any other party studied, consulted, 
designed, considered, evaluated, proposed, bid upon, constructed or installed an 
automated lime slurry system for the facility, and for each such instance, identify each 
person involved. 

Response: 

See objections and answers to Interrogatory Nos. 18 and 23. 

Interrogatory No. 29: 

Identify each instance that WCI or any other party studied, consulted, 
designed, considered, evaluated, proposed, bid upon, constructed or installed an 
automated lime slurry system for the facility, and for each such instance, state the dates 
involved. 

Response: 

See objections and answers to Interrogatory Nos. 18 and 23. 

Interrogatory No. 30: 

Identify each instance that WCI or any other party studied, consulted, 
designed, considered, evaluated, proposed, bid upon, constructed or installed an 
automated lime slurry system for the facility, and for each such instance, describe in 
detail the work done by each such person. 
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Response: 

See objections and answers to Interrogatory Nos. 18 and 23. 

Interrogatory No. 31: 

Identify each instance that WCI or any other party studied, consulted, 
designed, considered, evaluated, proposed, bid upon, constructed or installed an 
automated lime slurry system for the facility, and for each such instance, state in detail 
the results and conclusions of all such work. 

Response: 

See objections and answers to Interrogatory Nos. 18, 21 and 23. 

Interrogatory N""o. 32: 

Identify each instance that WCI or any other party studied, consulted, 
designed, considered, evaluated, proposed, bid upon, constructed or installed an 
automated lime slurry system for the facility, and for each such instance, identify all 
documents which discuss, refer or relate to any such activities. · 

Response: 

See objections and answers to Interrogatory Nos. 18 and 23. 

Interrogatory No. 33: 

Identify each instance that WCI or any other party has ever evaluated or 
tested the accuracy, margin of error, or calibration of the pH sensor(s) or probe(s) or 
related measuring equipment that monitors influent from the impoundments to the 
central wastewater treatment plant, and for each such instance, identify each person · 
involved. 

Response: 

WCI Steel objects to Interrogatory No. 33 on the grounds that it is vague, 

overbroad and unduly burdensome, and seeks information already in Plaintiffs 
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possession. Without waiving any objection, WCI Steel states that, during the time 

period covered by the Complaint, the calibration procedure that was intended to be 

followed with regard to the pH probe located at the Central Waste Water Treatment 

Plant (CWWTP) is as follows. The pH probe located at the bosh box at the CWWTP 

was intended to be calibrated weekly (i.e. every Monday) by WCI Steel's Combustion 

Department. The probe was to be cleaned with acid and then placed in either a 2 or 7 

pH buffer solution, where it was to be allowed to reach temperature equilibrium. Once 

equilibrium was obtained, the calibration control switch was to be turned until the display 

read either 2 or 7 plus/minus 0.05 pH. The probe was then to be cleaned with tap water 

and placed in either a 4 or 10 pH buffer solution, where it was again to be allowed to 

reach temperature equilibrium. Once equilibrium was obtained, the calibration control 

switch was to be turned until the display read either 4 or 10 plus/minus 0.05 pH. The 

probe was then to be removed, cleaned in tap water, and placed back in the 2 or 7 pH 

buffer solution. If the display read 2 or 7 plus/minus 0.05 pH, calibration was complete. 

If not, the above steps were to be repeated until both the 2 or 7 pH and the 4 or 1 0 pH 

readings were within 0.05 of those pH levels. At this stage in discovery, WCI Steel 

cannot verify that this calibration procedure was consistently or properly followed, Nor 

is WCI Steel aware of any "evaluation or testing" of this calibration procedure. 

WCI Steel further states the following persons who may possess information 

related to this interrogatory include: (1) Kevin White; (2) Glenn Dunn; (3) Mike Maas; 

(4) Steve Sotlar; (5) Lenny Halt; (6) Melvin Goins; (7) Grant Deem; (B) Dave Mullane; 

(9) Rich Shena!; (10) Ken Craver; (11) Dave Medley; (12) Don Sommage; (13) Steve 
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Marshall; (14) Jim Osborne; (15) Lester Reeves; (16) Bill Hickman; (17) James Harvey, 

Jr. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents already in Plaintiff's possession or documents 

produced in response to this Discovery Request. 

Interrogatory No. 34: 

Identify each instance that WCI or any other party has ever evaluated or 
tested the accuracy, margin of error, or calibration of the pH sensor(s) or probe(s) or 
related measuring equipment that monitors influent from the impoundments to the 
central wastewater treatment plant, and for each such instance, state the dates 
involved. 

Response: 

See objections and answers to Interrogatory No. 33. 

Interrogatory No. 35: 

Identify each instance that WCI or any other party has ever evaluated or 
tested the accuracy, margin of error, or calibration of the pH sensor(s) or probe(s) or 
related measuring equipment that monitors influent from the impoundments to the 
central wastewater treatment plant, and for each such instance, describe in detail the 
work done by each such person. 

Response: 

See objections and answers to Interrogatory No. 33. 

Interrogatory No. 36: 

Identify each instance that WCI or any other party has ever evaluated or 
tested the accuracy, margin of error, or calibration of the pH sensor(s) or probe(s) or 
related measuring equipment that monitors influent from the impoundments to the 
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central wastewater treatment plant, and for each such instance, state in detail the 
results and conclusions of all such work. 

Response: 

See objections and answers to Interrogatory No. 33. Without waiving any 

objection, WCI Steel cannot verify that the pH probe located the CWWfP was 

consistently and properly calibrated in accordance with the intended procedure 

described in Interrogatory No. 33. 

Interrogatory No. 37: 

Identify each instance that WCI or any other party has ever evaluated or 

tested the accur:_acy, margin of error, or calibration of the pH sensor(s) or probe(s) or 

related measuring equipment that monitors influent from the impoundments to the 

central wastewater treatment plant, and for such instance, describe in detail the 

sampling technology and technique, sampling reference methods and QA/QC 

procedures employed. 

Response: 

See objections and answers to Interrogatory No. 33. 

Interrogatory No. 38: 

Identify each instance that WCI or any other party has ever evaluated or 

tested the accuracy, margin of error, or calibration of the pH sensor(s) or probe(s) or 

related measuring equipment that monitors influent from the impoundments to the 

central wastewater treatment plant, and for each such instance, identify all documents 

which discuss, refer or relate to any such activities. 

Response: 

See objections and answers to Interrogatory No. 33. 

Interrogatory No. 39: 
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State whether WCI contends that any or all of the results of pH monitoring by 
WCI of influent from the impoundments to the central wastewater treatment plan was 
not accurate, and if so, identify all results which WCI contends are inaccurate. 

Response: 

WCI Steel objects to Interrogatory No. 39 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, and seeks 

information already in Plaintiffs possession, expert opinions, and other non-

discoverable material. Without waiving any objection, WCI Steel states that at this 

point in its investigation, it appears that some or all of the pH monitoring of the influent 

to the Central Waste Water Treatment Plant (CWWTP) was improper, unreliable or 

inaccurate. The pH probe at the CWWTP was not designed to accurately and precisely 

measure pH levels. Rather, WCI Steel monitors pH of the CWWTP influent only to 

obtain a qualitative indication of pH trends. The influent wastewater contains residual 

amounts of oil and grease which quickly coat the pH probe and render the readings 

quantitatively inaccurate. Further, the computerized operating log data for minimum pH 

levels are unreliable because the system continues to read pH data input while the 

probe is being cleaned with a strong acid solution. Since the average pH data of the 

computerized operating log are calculated using the minimum pH data as part of the 

input, these data are also unreliable. Further, upon information and belief, WCI Steel 

believes the pH probe may not have been consistently and properly calibrated and/or 

acid cleaned, resulting in improper, unreliable or inaccurate pH measurements. 

Additionally, the pH measurements are inaccurate because the bosh box in which the 

probe is located receives influent from sources other than and in addition to the influent 
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from Pond 6, rendering the pH readings unrepresentative and indeterminative of the pH 

levels of the Pond 6 influent. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents already in Plaintiff's possession or produced in 

response to this Discovery Request. 

Interrogatory No. 40: 

State whether WCI contends that any or all of the results of pH monitoring by 

WCI of influent from the impoundments to the central wastewater treatment plant was 

not accurate, and if so, state in detail all facts, results, tests, theories and contentions 

upon which WCI relies to support such claim of inaccuracy. 

Response: 

See objections and answers to Interrogatory No. 39. 

Interrogatory No. 41: 

State whether WCI contends that any or all of the results of pH monitoring by 

WCI of influent from the impoundments to the central wastewater treatment plant was 

not accurate, and if so, identify each person with knowledge of any such facts, results, 

tests, theories and contentions, and describe such person's knowledge. 

Response: 

See objections and answers to Interrogatory No. 39. Without waiving any 

objection, WCI Steel further states that the following persons who may possess 

information related to this interrogatory include: (1) Raymond Zeuner; (2) Thomas 0. 

Shepker; (3) Herman Showalter; (4) Mike Ballas; (5) Randy Rodgers; (4) Michael 

Gaydosh; (5) Ronald Risko; (6) Kevin White; (7) Glenn Dunn; (8) Mike Maas; (9) Steve 

Sotlar; (10) Lenny Halt; (11) Melvin Goins; (12) Grant Deem; (13) Dave Mullane; (14) 

. 45-



Rich Shenal; (15) Ken Craver; (16) Dave Medley; (17) Don Sommage; (18) Steve 

Marshall; (19) Jim Osborne; (20) Lester Reeves; (21) Bill Hickman; (22) James Harvey, 

Jr.; (23) WCI Steel expert witnesses yet to be identified; (24) representatives of the 

manufacturer of WCI Steel's pH probe, Great Lakes Instruments, who are yet to be 

identified. 

Interrogatory No. 42: 

State whether WCI contends that any or all of the results of pH monitoring by 

WCI of influent from the impoundments to the central wastewater treatment plant was 

not accurate, and if so, identify all documents which discuss, refer or relate to any such 

facts, results, tests, theories and contentions. 

Response: 

See answers and objections to Interrogatory No. 39. 

Interrogatory No. 43: 

State whether WCI contends that any or all of the results of pH testing by U.S. 

EPA or by any third party of wastewaters or other substances from the impoundments, 

or of influent to the central wastewater treatment plant from the impoundments, was not 

accurate, and if so, identify all results which WCI contends are inaccurate. 

Response: 

WCI Steel objects to Interrogatory No. 43 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, seeks information 

already in Plaintiff's possession, and seeks expert opinions and other non-discoverable 

materials. Without waiving any objection, WCI Steel states that, at this point in its 

investigation, it appears the results of the pH sampling from the 6a basin during U.S. 

EPA's multimedia inspection of the Warren Facility in May-June 1993 are improper, 
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unreliable or inaccurate due to the failure of U.S. EPA's inspector to adhere to the 

sampling methodology established by the Agency in U.S. EPA's "Test Methods for 

Evaluating Sold Waste; Physical/ Chemical Methods," SW-846. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents which are already in Plaintiff's possession 

and/or are public records. 

Interrogatory No. 44: 

State whether WCI contends that any or all of the results of pH testing by U.S. 

EPA or by any third party of wastewaters or other substances from the impoundments, 

or of influent to the central wastewater treatment plant from the impoundments, was not 

accurate, and ifso, state in detail all facts, results, tests, theories and contentions upon 

which WCI relies to support such claim of inaccuracy. 

Response: 

See objections and answers to Interrogatory No. 43. 

Interrogatory No. 45: 

State whether WCI contends that any or all of the results of pH testing by U.S. 

EPA or by any third party of wastewaters or other substances from the impoundments, 

or of influent to the central wastewater treatment plant from the impoundments, was not 

accurate, and if so, identify each person with knowledge of any such facts, results, 

tests, theories and contentious, and describe such person's knowledge. 

Response: 

See objections and answers to Interrogatory No. 43. Without waiving any 

objection, WCI Steel states that additional knowledge may be possessed by WCI 

Steel's expert witnesses, who are yet to be identified. 
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Interrogatory No. 46: 

State whether WCI contends that any or all of the results of pH testing by U.S. 

EPA or by any third party of wastewaters or other substances from the impoundments, 

or of influent to the central wastewater treatment plant from the impoundments, was not 

accurate, and if so, identify all documents which discuss, refer or relate to any such 

facts, results, tests, theories and contentions. 

Response: 

See objections and answers to Interrogatory No. 43. 

Interrogatory No. 47: 

With respect to WCI's denial of the allegations in Paragraph 51 of the 

Complaint, state whether WCI contends that it or any other party included Ponds 5, 6 

and 6A in any RCRA Part A Application or amended Application, and if so, identify such 

Application, specifically including the date, page and paragraphs where such ponds 

were included. 

Response: 

WCI Steel objects to Interrogatory No. 47 on the grounds that it is 

argumentative, vague, seeks information already in Plaintiffs possession, and is based 

on incorrect factual assumptions or legal conclusions. Without waiving any objection, 

WCI Steel states that it was not required under federal or state RCRA regulations to 

include Ponds 5 and 6 or the 6a basin in any RCRA Part A Application because they 

are not, and have never been, hazardous waste management units. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents already in Plaintiffs possession or documents 

produced in response to this Discovery Request. 

Interrogatory No. 48: 
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With respect to WCI's denial of the allegations in Paragraph 57 of the 

Complaint, state whether WCI contends that it or any other party included Ponds 5, 6 

and 6A in any RCRA Part B Application or amended Application, and if so, identify such 
Application, specifically including the date, page and paragraphs where such ponds 
were included. 

Response: 

See objections and answers to Interrogatory No. 47. 

Interrogatory No. 49: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was treating or had treated any hazardous substance or hazardous 

waste in the impoundments, and if in the affirmative, identify the communication. 

Response: 

WCI Steel objects to Interrogatory No. 49 on the grounds that it is 

argumentative, vague, and based on incorrect factual assumptions and conclusions of 

law and seeks information in Plaintiffs possession. Without waiving any objection, WCI 

Steel states that it was under no obligation to make such notification. In addition, on 

information and belief, U.S. EPA and Ohio EPA have been aware of the pond system 

and the general nature of water therein since at least September 1989. 

Interrogatory No. 50: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 

Ohio EPA that WCI was treating or had treated any hazardous substance or hazardous 
waste in the impoundments, and if in the affirmative, identify each person with 

knowledge of any such notification or communication, and describe such person's 

knowledge. 

Response: 
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See objections and answers to Interrogatory No. 49. Without waiving any 

objection, WCI Steel further states that the following individuals may have knowledge of 

U.S. EPA and Ohio EPA inspections of the facility during the time period referred to in 

the Complaint: (1) Thomas 0. Shepker; (2) Richard Gradishar; (3) U.S. EPA 

employees Mark Conti and Ron Kovach. 

Interrogatory No. 51: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was treating or had treated any hazardous substance or hazardous 
waste in the impoundments, and if in the affirmative, identify all documents which 
discuss, refer or relate to such notification or communication. 

Response: 

See objections and answers to Interrogatory No. 49. 

Interrogatory No. 52: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was not treating or had not treated any hazardous substance or 
hazardous waste in the impoundments, and if in the affirmative, identify the 
communication. 

Response: 

See objections and answers to Interrogatory No. 49. 

Interrogatory No. 53: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was not treating or had not treated any hazardous substance or 
hazardous waste in the impoundments, and if in the affirmative, identify each person 
with knowledge of any such notification or communication, and describe such person's 
knowledge. 
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Response: 

See objections and answers to Interrogatory No. 49 & 50. 

lnterrogatoi]/ No. 54: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 

Ohio EPA that WCI was not treating or had not treated any hazardous substance or 
hazardous waste in the impoundments, and if in the affirmative, identify all documents 

which discuss, refer or relate to such notification or communication. 

Response: 

See objections and answers to Interrogatory No. 49. 

lnterrogatoi]/lltO. 55: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 

Ohio EPA that WCI was treating or had treated liquid wastes with a pH of less than or 

equal to 2 in the impoundments, and if in the affirmative, identify the notification or 

communication. 

Response: 

See objections and answers to Interrogatory No. 49. 

lnterrogatoi]/ No. 56: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 

Ohio EPA that WCI was treating or had treated liquid wastes with a pH of less than or 
equal to 2 in the impoundments, and if in the affirmative, identify each person with 

knowledge of any such notification or communication, and describe such person's 

knowledge. 

Response: 

See objections and answers to Interrogatory Nos. 49 & 50. 
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Interrogatory No. 57: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was treating or had treated liquid wastes with a pH of less than or 
equal to 2 in the impoundments, and if in the affirmative, identify all documents which 
discuss, refer or relate to any such notification or communication. 

Response: 

See objections and answers to Interrogatory Nos. 49 & 50. 

Interrogatory No. 58: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was not treating or had not treated liquid wastes with a pH of less 
than or equal to 2 in the impoundments, and if in the affirmative, identify the 
communication. 

Response: 

See objections and answers to Interrogatory Nos. 49 & 50. 

Interrogatory No. 59: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was not treating or had treated liquid wastes with a pH of less than 
or equal to 2 in the impoundments, and if in the affirmative, identify each person with 
knowledge of ·any such notification or communication, and describe such person's 
knowledge. 

Response: 

See objections and answers to Interrogatory Nos. 49 & 50. 

Interrogatory No. 60: 

State whether WCI ever notified or otherwise communicated to U.S. EPA or 
Ohio EPA that WCI was not treating or had not treated liquid wastes with a pH of less 
than or equal to 2 in the impoundments, and if in the affirmative, identify all documents 
which discuss, refer or relate to any such notification or communication . 
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Response: 

See objections and answers to Interrogatory Nos. 49 & 50. 

Interrogatory No. 61: 

With respect to WCI's denial of the allegations in Paragraph 63 of the 

Complaint, state whether WCI contends that Ponds 5, 6 or 6A met any of the specified 

RCRA minimum technological requirements, and if in the affirmative, identify each such 

requirement, and provide all facts, theories and contentions upon which WCI relies to 

support the conclusion that such Pond meets such requirement 

Response: 

WCI Steel objects to Interrogatory No. 61 on the grounds that it is 

argumentative,-vague, ambiguous, overbroad and compound, and seeks expert 

opinions, legal conclusions, non-discoverable materials and information already in 

Plaintiff's possession. Without waiving any objection, WCI Steel states that Ponds 5 

and 6 and the 6a basin were not required to meet RCRA minimum technological 

requirements because they are not, and have never been, hazardous waste 

management units subject to RCRA regulation. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents produced in response to this Discovery 

Request. 

Interrogatory No. 62: 

With respect to WCI's denial of the allegations in Paragraph 63 of the 

Complaint, state whether WCI contends that Ponds 5, 6 or 6A met any of the specified 

RCRA minimum technological requirements, and if in the affirmative, identify each 

person with knowledge of any such facts, theories and contentions, and describe such 

person's knowledge. 
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Response: 

See objections and answers to Interrogatory No. 61. 

Interrogatory No. 63: 

With respect to WCI's denial of the allegations in Paragraph 63 of the 
Complaint, state whether WCI contends that Ponds 5, 6 or 6A met any of the specified 
RCRA minimum technological requirements, and if in the affirmative, identify all 
documents which discuss, refer or relate to compliance with any such requirement. 

Response: 

See objections and answers to Interrogatory No. 61. 

Interrogatory No. 64: 

With respect to WCI's denial of the allegations in Paragraph 70 of the 
Complaint, state whether WCI contends that it had a written closure plan for Ponds 5, 6 
or 6A in accordance with RCRA, and if in the affirmative, identify such document(s). 

Response: 

WCI Steel objects to Interrogatory No. 64 on the grounds that it is 

argumentative, vague, ambiguous, overbroad and compound, and seeks expert 

opinions, _legal conclusions, non-discoverable materials and information already in 

Plaintiffs possession, custody and control. Without waiving any objection, WCI Steel 

states that it was not required to have or implement a written closure plan under RCRA 

for Ponds 5 and 6 and the 6a basin because they are not, and have never been, 

hazardous waste management units subject to RCRA regulation. WCI Steel further 

states that it did submit a Closure Plan for Ponds 5 and 6 to Ohio EPA on April 18, 

1991. However, this Closure Plan and the construction plans contained therein were 
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submitted on a purely voluntary, precautionary basis and not pursuant to any applicable 

RCRA regulation. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents produced in response to this Discovery 

Request. 

Interrogatory No. 65: 

With respect to WCI's denial of the allegations in Paragraph 77 of the 
Complaint, state whether WCI contends that it had a detailed written estimate, in current 
dollars of the cost of closing Ponds 5, 6 or 6A in accordance with RCRA, and if in the 
affirmative, identify such document(s) and any person(s) with knowledge of such written 
estimate. 

Response: 

WCI Steel objects to Interrogatory No. 65 on the grounds that it is 

argumentative, vague, ambiguous, overbroad and compound, and seeks expert 

opinions, legal conclusions, non-discoverable materials and information already in 

Plaintiffs possession. Without waiving any objection, WCI Steel states it was not 

required to close Ponds 5 and 6 or the 6a basin pursuant to RCRA because they are 

not, and have never been, hazardous waste management units subject to RCRA 

regulation. WCI Steel further states that, to the extent cost estimates exist regarding 

the closure and replacement of the pond system with an alternative system, those cost 

estimates do not accurately reflect the cost of risk-based closure of the pond system 

pursuant to U.S. EPA and Ohio EPA guidance. 
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WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents produced in response to this Discovery 

Request. 

The following WCI Steel employees may possess information related to this 

interrogatory: (1) Raymond A. Zeuner; (2) Thomas 0. Shepker; (3) Richard Gradishar. 

Interrogatory No. 66: 

With respect to WCI's denial of the allegations in Paragraph 83 of the 
Complaint, state whether WCI contends that it had installed, operated and maintained a 
ground-water monitoring system for Ponds 5, 6 or 6A in accordance with RCRA, and if 
in the affirmative, provide all facts, theories and contentions upon which WCI relies to 
support such conclusions. 

Response: 

WCI Steel objects to Interrogatory No. 66 on the grounds that it is 

argumentative, vague, ambiguous, overbroad and compound, and seeks expert 

opinions, legal conclusions, non-discoverable materials and information already in 

Plaintiffs possession. Without waiving any objection, WCI Steel states that it was not 

required to install, operate or maintain a ground-water monitoring system for Ponds 5 

and 6 and the 6a basin because they are not, and have never been, hazardous waste 

management units subject to RCRA regulation. WCI Steel further states it is conducting 

ground water monitoring in the vicinity of the pond system as part of the corrective 

action process under its RCRA Part B permit. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents which are produced in response to this 

Discovery Request or already in Plaintiffs possession. 
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Interrogatory No. 67: 

With respect to WCI's denial of the allegations in Paragraph 83 of the 

Complaint, state whether WCI contends that it had installed, operated and maintained a 

ground-water monitoring system for Ponds 5, 6 or 6A in accordance with RCRA, and if 

in the affirmative, identify each person with knowledge of any such facts, theories and 

contentions, and describe such person's knowledge. 

Response: 

See objections and answers to Interrogatory No, 66. 

Interrogatory No. 68: 

With respect to WCI's denial of the allegations in Paragraph 83 of the 

Complaint, state-whether WCI contends that it had installed, operated and maintained a 

ground-water monitoring system for Ponds 5, 6 or 6A in accordance with RCRA, and if 

in the affirmative, identify all documents which discuss, refer or relate to the existence or 

description of such ground-water monitoring system, or to compliance with such RCRA 

ground-water monitoring requirements. 

Response: 

See objections and answers to Interrogatory No. 66. 

Interrogatory No. 69: 

With respect to WCI's second affirmative defense to the complaint, identify 

each claim that WCI contends is barred by any applicable statute of limitation. 

Response: 

WCI Steel objects to Interrogatory No. 69 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, and seeks legal 

conclusions, information already in Plaintiffs possession and non-discoverable material. 

Without waiving any objection, WCI Steel states that all of the claims in the Complaint 
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are barred by the applicable statute of limitations to the extent they relate to any time 

prior to May 11, 1993. 

Interrogatory No. 70: 

With respect to WCI's second affirmative defense to the complaint, fully 

describe all facts, theories and contentions upon which WCI relies to support such 

defense to each such claim, including specifically any action(s) that WCI contends 

commenced the running of the Statute. 

Response: 

See objections and answers to Interrogatory No. 69. Without waiving any 

objection, WCI Steel further states that on information and belief, U.S. EPA knew of the 

ponds' existence and the nature of the water contained therein prior to May 11, 1993. 

Interrogatory No. 71: 

With respect to WCI's second affirmative defense to the complaint, fully 

describe all facts, theories and contentions upon which WCI relies to support such 

defense, including specifically any action(s) that WCI contends commenced the running 

of the Statute, identify each person with knowledge of any such facts, theories and 

contentions, and describe such person's knowledge. 

Response: 

See objections and answers to Interrogatory No. 69 & 70. Without waiving 

any objection, the following WCI Steel employees and U.S. EPA employees may have 

information related to this interrogatory: (1) Thomas 0. Shepker; (2) Raymond Zeuner; 

(3) U.S. EPA employees Mark Conti and Ron Kovach. 

Interrogatory No. 72: 
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With respect to WCI's second affirmative defense to the complaint, fully 
describe all facts, theories and contentions upon which WCI relies to support such 
defense, including specifically any action(s) that WCI contends commenced the running 
of the Statute, identify all documents which discuss, refer or relate to any such facts, 
theories and contentions, or upon which WCI relies, regarding such defense. 

Response: 

See objections and answers to Interrogatory No. 69. 

Interrogatory No. 73: 

With respect to WCI's third affirmative defense to the complaint of accord and 
satisfaction, identify each claim that WCI contends is barred by any alleged agreement. 

Response: 

WCI Steel objects to Interrogatory No. 73 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, and seeks legal 

conclusions, information already in Plaintiffs possession and non-discoverable material. 

Without waiving any objection, WCI Steel states that all of the claims or allegations in 

the Complaint are subject to this defense because the U.S. previously agreed to 

address the pond system through the settlement in principle reached in United States v. 

WCI Steel, Inc., Case No. 4:95CV1442 (the "Water Case"). 

Interrogatory No. 74: 

With respect to WCI's third affirmative defense to the complaint of accord and 
satisfaction, fully describe such alleged agreement(s), whether oral or written, including 
the terms, parties to the agreement, the date and place where made. 

Response: 

See objections and answers to Interrogatory No. 73. Without waiving any 

objection, WCI Steel states that the settlement agreement in principle reached between 
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the parties in the Water Case was reached at the final pretrial conference and 

memorialized in writing. 

Interrogatory No. 75: 

With respect to WCI's third affirmative defense to the complaint of accord and 
satisfaction, fully describe all other facts, theories and contentions upon which WCI 
relies to support such defense. 

Response: 

See objections and answers to Interrogatory No. 74. 

Interrogatory No. 76: 

With respect to WCI's third affirmative defense to the complaint of accord and 
satisfaction, identify each person with knowledge of any such facts, theories and 
contentions, and describe such person's knowledge. 

Response: 

See objections and answers to Interrogatory No. 74. Without waiving any 

objections, WCI Steel states that the following individuals may possess information 

related to this interrogatory: (1) Raymond A. Zeuner; (2) Thomas 0. Shepker; (3) Judge 

James Gwin; and (4) unidentified U.S. EPA personnel who approved the Water Case 

settlement agreement in principle. 

Interrogatory No. 77: 

With respect to WCI's third affirmative defense to the complaint of accord and 
satisfaction, identify all documents which discuss, refer or relate to any such facts, 
theories and contentions, or upon which WCI relies, regarding such defense. 

Response: 
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See objections and answers to Interrogatory No. 74. On information and 

belief, the United States already possesses a copy of the document memorializing the 

parties' agreement in principle. 

Interrogatory No. 78: 

With respect to WCI's fourth affirmative defense to the complaint, identify 
each claim that WCI contends is barred by any such defense. 

Response: 

WCI Steel objects to Interrogatory No. 78 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, and seeks legal 

conclusions, information already in Plaintiff's possession and non-discoverable material. 

Without waiving any objection, WCI Steel states that all of the claims or allegations in 

the Complaint are subject to this defense to the extent that they are based upon 

conditions resulting from startup, shutdown, malfunction and/or upset of the facility's 

process or pollution control equipment or lawful bypass of the facility's pollution control 

equipment. 

Interrogatory No. 79: 

With respect to WCI's fourth affirmative defense to the complaint, fully 
describe every such alleged startup, shutdown, malfunction and/or upset of the facility's 
process or pollution control equipment, or lawful bypass of the facility's pollution control 
equipment upon which WCI relies for such defense for each claim. 

Response: 
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WCI Steel objects to Interrogatory No. 79 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, and seeks legal 

conclusions, information already in Plaintiffs possession and non-discoverable material. 

Interrogatory No. 80: 

With respect to WCI's fourth affirmative defense to the complaint, fully 
describe all other facts, theories and contentions upon which WCI relies to support such 
defense. 

Response: 

See objections and answers to Interrogatory No. 79. 

Interrogatory No. 81: 

With respect to WCI's fourth affirmative defense to the complaint, identify 
each person with knowledge of any such facts, theories and contentions, and describe 
such person's knowledge. 

Response: 

See objections and answers to Interrogatory No. 79. Without waiving any 

objection, WCI Steel states that the following WCI Steel employees who may possess 

information related to this interrogatory include: (1) Thomas 0. Shepker; (2) Richard 

Gradishar; (3) Roger Carrier; (4) Robert McCoy; (5) Jake Reis; (6) Herman Showalter. 

Interrogatory No. 82: 

With respect to WCI's fourth affirmative defense to the complaint, identify all 
documents that discuss, refer or relate to, or support, or upon which WCI relies, 
regarding such alleged startup, shutdown, malfunction and/or upset of the facility's 
process or pollution control equipment, or lawful bypass of the facility's pollution control 
equipment. 

- 62-



Response: 

See objections and answers to Interrogatory No. 79. Without waiving any 

objection, WCI Steel further states that discoverable responsive information available to 

WCI Steel may be derived or ascertained from documents produced in response to this 

Discovery Request. 

Interrogatory No. 83: 

With respect to WCI's fifth affirmative defense to the complaint of laches, 

acquiescence, waiver and/or estoppel, identify each claim that WCI contends is barred 

by such defense, and the specific defense alleged to bar that claim. 

Response: 

WCI Steel objects to Interrogatory No. 83 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, and seeks legal 

conclusions, information already in Plaintiff's possession and non-discoverable material. 

Without waiving any objection, WCI Steel states that all of the claims or allegations in 

the Complaint are subject to this defense. 

Interrogatory No. 84: 

With respect to WCI's fifth affirmative defense to the complaint of laches, 

acquiescence, waiver and/or estoppel, fully describe all facts, theories and contentions 

upon which WCI relies to support each such defense. 

Response: 

WCI Steel objects to Interrogatory No. 84 on the grounds that it is vague, 

ambiguous, overbroad, unreasonably burdensome and compound, and seeks legal 

conclusions, information already in Plaintiff's possession, and non-discoverable 
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material. Without waiving any objection, see objections and answers to Interrogatory 

Nos. 69 & 73. 

Interrogatory No. 85: 

With respect to WCI's fifth affirmative defense to the complaint of laches, 
acquiescence, waiver and/or estoppel, identify each person with knowledge of any such 
facts, theories and contentions, and describe such person's knowledge. 

Response: 

See objections and answers to Interrogatory No. 84. Without waiving any 

objection, WCI Steel states that the following individuals may possess information 

related to this interrogatory: (1) Raymond A. Zeuner; (2) Thomas 0. Shepker; (3) Mark 

Conti; and (4) unidentified U.S. EPA personnel who reviewed information regarding WCI 

Steel's Warren Facility. 

Interrogatory No. 86: 

With respect to WCI's fifth affirmative defense to the complaint of laches, 
acquiescence, waiver and/or estoppel, identify all documents which discuss, refer or 
relate to any such facts, theories and contentions, or upon which WCI relies, regarding 
such defense. 

Response: 

See objections and answers to Interrogatory No. 84. 

Interrogatory No. 87: 

State whether, assuming that WCI is found liable for any or all of the 
violations alleged in the complaint that WCI contends that there is any maximum dollar 
penalty that it can afford to pay, or above such an amount that would substantially 
threaten or impact WCI's financial condition, or substantially and adversely affect WCI's 
ability to be an effective competitor in the steel industry, and if in the affirmative, state 
the dollar amount. 
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Response: 

WCI Steel objects to Interrogatory No. 87 on the grounds that it is 

argumentative, vague, ambiguous, overbroad, unreasonably burdensome and 

compound, and seeks expert opinions, speculation, information already in Plaintiff's 

possession and material outside the scope of permissible discovery. Without waiving 

any objection, WCI Steel states it is not liable for any or all of the violations alleged in 

the Complaint and, therefore, the maximum dollar penalty it can afford to pay is 

irrelevant. 

WCI Steel further states that discoverable responsive information may be 

derived or ascertained from documents already in Plaintiff's possession or produced in 

response to this Discovery Request. 

Interrogatory No. 88: 

State whether, assuming that WCI is found liable for any or all of the 
violations alleged in the complaint that WCI contends that there is any maximum dollar 
penalty that it can afford to pay, or above such an amount that would substantially 
threaten or impact WCI's financial condition, or substantially and adversely affect WCI's 
ability to be an effective competitor in the steel industry, and if in the affirmative, identify 
all facts and contentions upon which WCI relies to support such amount. 

Response: 

See objections and answers to Interrogatory No. 87. 

Interrogatory No. 89: 

State whether, assuming that WCI is found liable for any or all of the 
violations alleged in the complaint that WCI contends that there is any maximum dollar 
penalty that it can afford to pay, or above such an amount that would substantially 
threaten or impact WCI's financial condition, or substantially and adversely affect WCI's 
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ability to be an effective competitor in the steel industry, and if in the affirmative, identify 
each person with knowledge of any such facts or contentions, and describe such 
person's knowledge. 

Response: 

See objections and answers to Interrogatory No. 87. 

Interrogatory No. 90: 

State whether, assuming that WCI is found liable for any or all of the 
violations alleged in the complaint that WCI contends that there is any maximum dollar 
penalty that it can afford to pay, or above such an amount that would substantially 
threaten or impact WCI's financial condition, or substantially and adversely affect WCI's 
ability to be an effective competitor in the steel industry, and if in the affirmative, identify 
all documents sent, prepared, or received since January 1, 1994 which discuss, refer or 
relate to WCI's ability to pay a penalty, or the impact of such a penalty on WCI in this or 
any case brougnt under the environmental laws of the United States. 

Response: 

See objections and answers to Interrogatory No. 87. Without waiving any 

objection, WCI Steel further states that responsive information may be derived or 

ascertained from the expert reports of Lester Lave, Ph.D., which were produced in U.S. 

v. WCI Steel, Inc., Case No. 4:95CV1442 ("Water Case") and U.S. v. WCI Steel. Inc., 

Case No. 4:96CV659 ("Air Case"). These documents are already in the United States' 

possession. 

Interrogatory No. 91: 

Identify each of the following documents prepared sent, or received since 
January 1, 1994: a) annual and quarterly financial reports, and reports filed with the 
Securities and Exchange Commission, for WCI; b) all financial reports of any kind, or 
other documents which discuss, refer or relate to WCI's financial condition, furnished to 
any parent or controlling company, or stockholder of any parent or controlling company, 
of WCI; c) all financial reports of any kind, or documents which discuss, refer or relate to 
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WCI's financial condition, furnished to any person providing any type of equity or debt 
financing to WCI or to any parent or controlling company of WCI. 

Response: 

WCI Steel objects to Interrogatory No. 91 on the grounds that it is vague, 

ambiguous, overbroad and unduly burdensome, and seeks publicly available 

information, confidential business information, and irrelevant information not reasonably 

calculated to lead to the discovery of admissible evidence. Without waiving any 

objection, WCI Steel states that discoverable responsive information may be derived or 

ascertained from documents produced in response to this Discovery Request. 

AS TO OBJECTIONS: 

{;~~ciuJ-, 
Van Carson, Esq. (0001324) 
Ellen A. Siebenschuh, Esq. (0064961) 
SQUIRE, SANDERS & DEMPSEY l.l.P. 
4900 Key Tower 
127 Public Square 
Cleveland, Ohio 44114-1304 
Telephone No.: (216) 479-8500 
Facsimile No.: (216) 479-8776 

Vincent Atria no, Esq. (0041 084) 
SQUIRE, SANDERS & DEMPSEY l.L.P. 
1300 Huntington Center 
41 South High Street 
Columbus, Ohio 43215 
Telephone No.: (614) 365-2783 
Facsimile No.: (614) 365-2499 

Attorneys for Defendant WCI Steel, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that true and accurate copies of the foregoing Defendant WCI 

Steel, Inc.'s Response to Plaintiffs First Set of Interrogatories and First Request for the 
:Jb. 

Production of Documents to Defendant WCI Steel, Inc. were served this 2<6 day of 

September, 1998 upon the following: 

Frank Bentkover 
Trial Attorney 
Environmental Enforcement Section 
United States Department of Justice 
P.O. Box 7611 
Washington D.C. 20044 

Deirdre Tanaka 
Assistant Regional Counsel 
United' States Environmental Protection Agency- Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

Attorneys for Plaintiff United States of America 

One of the A neys for Defendant 
WCI Steel, Inc. 
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STATE OF OHIO ) 
) SS: 

COUNTY OF TRUMBULL ) 

I, Thomas 0. Shepker, Manager, Environmental Control, ofWCI Steel, Inc., 

being first duly sworn, depose and state: 

Thall am Manager of Environmental Control for WCI Steel, Inc. ("WCI Steel"); 

that the information provided in the foregoing Defendant WCI Steel, Inc.'s Response to 

Plaintiff's First Set of lnterrogatolies and First Request for the Production of Documents to 

Defendant WCI-Steel, Inc. ("Response') are not all within my personal knowledge and that 

to the best of my knowledge and belief there is no single employee of WCI Steel who has 

personal knowledge of all such matters; that the information provided in the Response has 

been assembled by authorized employees for WCI Steel; and that I am informed and 

believe that such information is true, correct and accurate. 

SWORN TO BEFORE ME and subscribed in my presence this ..?It& day of 

J~t~ ,1998. 

otsry Public 

JUOO'H A. Rt!ICHEI!t NO'I'AAV fi.IIIU.IC 
· STATE OF OHIO . 

MY C:OMMlSSION WllllilfLtfR 6" !l' 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, ) 4:98CV 1082 
) 

- Plaintiff, ) 
) 

v. ) 
) 

wcx STEEL, INC., ) 
) MAG. JUDGE THOMAS 

Defendant. ) 

l 

COMPl,AINT 

The United States of America, by authority of the Attorney 

General of the United States and through the undersigned 

attorneys, acting at the request of the-Administrator of the 

United States Environmental Protection Agency ("EPA"}, files this 

complaint and alleges as follows: 

NATURE OF ACTION 

1. This is a civil action brought pursuant to Section 

3008(a} and (g) of the Resource Conservation and Recovery Act 
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("RCRA"), 42 U.S.C. § 6928(a) and (g), for injunctive relief and 

civil penalties against Defendant WCI Steel, Inc. ("WCI"), for 

violations of RCRA, 42 U.S.C. § 6901 ~ ~., the Ohio 

Administrative Code ("O.A.C."), and WCI's hazardous waste 

management permit issued pursuant to RCRA and the O.A.C. The 

violations alleged herein occurred in the course of WCI's 

management of a hazardous waste in surface impoundments at its 

integrated steel manufacturing facility in Warren, Ohio. 

JVRISDICTION AND VENUE 

2. This Court has jurisdiction over the subject matter of 

this action pursuant to Section 3008(a) of RCRA, 42 U.S.C. 

§ 6928(a), and pursuant to 28 U.S.C. §§ 1331, 1345, and 1355. 

3. Venue is proper in this District pursuant to 28 U.S.C. 

§§ 1391(b) and (c), 1395(a), and Section 3008(a) of RCRA, 42 

U.S.C. § 6928(a), because it is the judicial district in which 

WCI's Warren, Ohio, facility is located and in which the alleged 

violations occurred. 

NOTICE 

4. ·Notice of commencement of this action has been given to 

the Ohio Environmental Protection Agency ("OEPA") pursuant to 

Section 3008 (a) (2) of RCRA, 42 u.s.c. § 6828 (a) (2). 
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\ .• 
STATUTORY AND REGULATORY SCHEME 

5. RCRA was enacted on October 21, 1976, and amended 

thereafter by, among other acts, the Hazardous and Solid Waste 

Amendments of 1984 ("HSWA"). Subtitle C of RCRA establishes a 

comprehensive federal regulatory program for the management of 

hazardous waste. 42 U.S.C. § 6921-6939. EPA has promulgated 

regulat'ions pursuant to Subtitle C of RCRA that set forth 

standards and requirements that are applicable to generators and 

transporters of hazardous waste and owners and operators of 

facilities ~at treat store or dispose of hazardous waste. 

6. Section 3005 of RCRA prohibits the operation of any 

facility that treats, stores, or disposes of hazardous wastes, 

except in accordance with a permit. 42 U.S.C. § 6925(a). Because 

EPA could not issue permits to all regulated entities by November 

19, 1980, RCRA's effective date, RCRA provided that facilities 

meeting certain operational and permit application requirements 

could obtain a regulatory approval, knoWn as "interim status,• 

which allowed facilities to operate pending final administrative 

·.ij 

action on a permit application. 42 U.S.C. § 6925(e). In order to 

qualify for such interim status, a facility had to demonstrate 

that: 1) it was in existence on November 19, 1980; 2} had 

complied with Section 3010(a) of RCRA concerning notification of 
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hazardous waste activity; and 3) had made an application for a 

permit, Section 3005(e) of RCRA, 42 U.S.C. § 6925(e). 

7. Section 3006 of RCRA, 42 u.s.r. § 6926, and 40 c.F.R. 

Part 271, provide that a state may obtain federal authorization 

to administer the RCRA hazardous waste management program in that 

state, provided the state requirements are consistent with and 

equivalent to the federal requirements in areas including 

identification and listing of hazardous wastes, requirements for 

generators and transporters of hazardous wastes, hazardous waste 

management racilities, requirements with respect to permits and 

permit applications, permitting, compliance programs, and 

enforcement authority and public participation in the permitting 

process. 

8. During the period of July 15, 1983, through January 31, 

1986, the State of Ohio administered Ohio's hazardous waste 

management program pursuant to interim authorization by EPA, 

except that EPA reserved authority to issue final RCRA permits. 

Ohio's interim status expired by operation of law, 43 U.S.C. 

6926(c}, as of January 31, 1986. From February 1, 1986, through 

June 30, 1989, EPA operated the federal hazardous waste program 

in Ohio. Ohio continued to perform inspections and other agreed 

upon tasks under a Cooperative Agreement between the State and 
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EPA. EPA granted final authorization to the State of Ohio on 

June 30, 1989, pursuant to Section 3006(b) of RCRA, 42 U.S.C. 

§ 6926(b), to administer and enforce the State's hazardous waste 

program in the State of Ohio. The regulations comprising the 

applicable State hazardous waste management program, except 

corrective action activities, for the State of Ohio were 

. 
incorporated by reference into federal law at 40 C.F.R. § 

272.1801(a) (1). 54 Federal Register 27173, June 28, 1989; 57 

Federal Register 4162, February 4, 1992. The statutes comprising 

the authorized State program are listed at 40 C.F.R. § 272.1801 

(a) (2) (i) and (ii). On December 23, 1996, the State of Ohio was 

delegated responsibility to implement the RCRA corrective action 

requirements. For all corrective action activities undertaken 

prior to that date, the requirements of 40 C.F.R. Part 264 were 

administered by EPA for facilities operating in the Sate of Ohio. 

9. Pursuant to 40 C.F.R. Part 261, and O.A.C. § 3745-51, a 

waste is determined to be hazardous if it exhibits one of the 

characteristics of ignitability, corrosivity, reactivity, or 

toxicity. These wastes are commonly referred to as 

"characteristic hazardous wastes". 
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10. Pursuant to 40 C.F.R. § 261.22 and O.A.C. § 3745-51-22, 

corrosivity is defined, in relevant part, as a solid waste which 

is aqueous and has a pH of 2 or less. 

11. Under Section 3005(j) of RCRA, 42 U.S.C. § 6925(j), all 

"interim status" surface impoundments in existence on November 8, 

1984, were required to meet the minimum technological 

requirements of Section 3004(o), 42 U.S.C. § 6924(o), by November 

8, 1988, unless granted an exemption by EPA or the State. The 

owner or operator of a non-exempt surface impoundment that failed 

to implement the minimum technology requirements of Section 

3005(j) by November 8, 1988, was required to cease accepting 

hazardous waste for disposal in the unit, and to expeditiously 

close the unit in accordance with the applicable closure 

regulation found at 40 C.F.R. Part 264, Subpart G. 

12. Tr.e owner or operator of a facility with interim status 

must also comply with 40 C.F.R. Part 265 or equivalent state 

regulations. These regulations establish standards governing the 

treatment, storage, or disposal of hazardous waste. 40 C.F.R. 

§ 265.1(b) provides that hazardous waste management facilities 

that fail to take steps necessary to obtain interim status are 

nonetheless subject to the regulations of 40 C.F.R. Part 265. 
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13. Section 3010(a} of RCRA, 42 U.S.C. § 6926(a}, requires 

any person who generates or transports hazardous waste, or owns 

or operates a facility for the treatment, storage, or disposal of 

hazardous waste, to notify EPA of such activity within 90 days of 

the promulgation of regulations under Section 3001 of RCRA. 

Section 3010 of RCRA also prov'ides that no hazardous waste 

subject to regulations may be transported, treated, stored, or 

disposed of unless the required notification is given. 

14. RCRA, as amended by HSWA, also prohibits the land 

disposal of RCRA hazardous wastes unless treatment standards are 

met. RCRA Section 3004(d) through (k) and _(m), 42 U.S.C. § 

6924(d) through (k) and (m}. 

15. Section 3004(d) and (m) of RCRA, 42 U.S.C. § 6924(d)and 

(m}, prohibit the land disposal of hazardous wastes specified in 

a published schedule except for methods of land disposal which 

the Administrator determines will be protective of human health 

and the environment for as long as the waste remains hazardous, 

or except for hazardous waste treated to a level that minimizes 

threats to human health and the environment. 

16. "Land disposal" means placement in or on the land and 

"includes, but is not limited to, placement in a landfill, surface 

impoundment, waste pile, injection well, land treatment facility, 
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salt bed formation, underground mine or cave, or placement in a 

concrete vault or bunker intended for disposal purposes. 40 

C.F.R. § 268.2(c) and O.A.C. § 3745-59-02. 

17. Under Section 3004(g) (5) and (m) of RCRA, 42 U.S.C. § 

6924(g((5), the Administrator promulgated regulations 

implementing the land disposal restrictions of hazardous waste, 

"· 
codified at 40 C.F.R. Part 268. 40 C.F.R. § 268.32 and O.A.C. § 

3745-59-32. The federal regulations effective July 8, 1987, 

provide that liquid wastes having a pH less than or equal to 2, 

are prohibited from land disposal. O.A.C. §§ 3745-59-32 and 

3745-59-35(A), provides that all wastes specified as corrosive 

hazardous waste in O.A.C. § 3745-51-22, 40 C.F.R. §261.22(a), are 

prohibited from land disposal, unless the waste meets the 

applicable standards in Section 3745-59-40 through 43 of the 

O.A.C. (40 C.F.R. Part 268, Subpart D). 

18. Section 3008{a) of RCRA, 42 u.s.c. § 6928(a), provides 

that whenever, on the basis of any information, the EPA 

determines that any person has violated or is violating any 

requirement of RCRA, including violations in an authorized state, 

the United States may file a civil action in federal district 

.court to obtain appropriate relief, including a temporary or 

permanent injunction. Section 3008(g) of RCRA, 42 U.S.C. 
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§ 6928(g), provides that any person who violates any requirement 

of RCRA shall be liable to the United States for a civil penalty 

in an amount not to exceed $25,000 per day of noncompliance for 

each violation. 

DEFENDANT AND ITS OPERAtiONS 

19. Defendant WCI is an Ohio corporation with its principal 
.-., 

place of business in Warren, Ohio. 

20. WCI owns and operates an integrated steel plant located 

at 1040 Pine Avenue, S.E., Warren, Ohio (the "Steel Plant"). 

This case concerns the operation of surface impoundments, 

designated Ponds "5", "6" and "6A", by WCI at the Facility. 

21. WCI purchased the steel plant in September, 1988, from 

LTV Steel. The owner prior to LTV Steel was Republic Steel. 

22. WCI is a "person" within the meaning of Section 

1004(15) of RCRA, 42 U.S.C. § 6903(15), and O.A.C. § 3745-50-

10(A)(86) and 40 C.F.R. § 260.10. 

23. WCI's steel plant, including all buildings, structures 

and surfaces impoundments located there, is a "facility" within 

the meaning of 40 C.F.R. § 260.10 and the O.A.C. § 4745-50-

10 (A) (35). 

24. One or more of the surface impoundments at the 

Facility, including Ponds 5, 6 and 6A, have contained wastewaters 
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which exhibited a pH of 2 or less during the time period relevant 

to this Complaint. 

25. Wastewaters flowing into, contained in, or flowing out 

of Ponds 5, 6 and 6A have exhibited the characteristic of 

corrosivity and are a hazardous waste within the meaning of 40 

C.F.R. § 261.20 and 261.22. 

26. Ponds 5, 6 and 6A at the Facility are hazardous waste 

management units as defined by 40 C.F.R. § 260.10, and O.A.C. § 

3747-50-10(A) (49) and are subject to regulation as hazardous 

waste management units subject to the provisions of RCRA and the 

O.A.C. 

27. Ponds 5, 6 and 6A are unlined earthen impoundments 

which are not built to the specifications of Section 3004(o) (1) 

of RCRA, 42 U.S.C.§ 6924(o) (1), 40 C.F.R. §§ 264.221, 265.221 or 

.O.A.C. §§ 3745-56-21. 

28. Ponds 5 and 6 have been in use at the Facility for a 

period prior to 1950, have remained in continuous use to the 

current date, and have not been closed. Pond 6A was added on or 

about 1986 and has been in continuous use to the current date and 

has not been closed. 

29. At various times, wastewater from Pond 5, 6 or 6A was 

released from the impoundments into the surrounding environment. 

- 10 -



'it • 
Some of these releases occurred on or about: October 17, 1989, 

December 30, 1990, December 31, 1990, January 1, 1991, February 

4, 1992, July 31, 1992, December 31, 1992, January 14, 1993, and 

April, 1994. 

30. Ponds 5, 6 and 6A do not meet the technological 

standards established at 40 C.F.R. §§ 264.221 and 265.221, and 

O.A.C. §§ 3745-56-20 through 33. 

31. Ponds 5, 6 and 6A, have continued to receive process 

wastewaters from November 8, 1988, up to and continuing to the 

date of filing. 

32. WCI was required to obtain a permit, issued pursuant to 

the provisions of 42 U.S.C. § 6925, and the O.A.C. §§ 3745-40-40 

through 3745-40-45, covering all units at the Facility that 

manage, treat or store hazardous waste or to expeditiously close 

those units in accordance with the applicable closure 

requirements. 

33. WCI does not have a permit issued pursuant of Section 

3005 or 30~6 of RCRA, 42 U.S.C. §§ 6925, 6926, to manage treat or 

store hazardous wastes in Ponds 5, 6, and GA. 

34. On or about August 25, 1980, Republic Steel submitted a 

~otification of hazardous waste activity for the Facility to EPA 

in accordance with Section 3010(a) of RCRA, 42 U.S.C. § 6930(a), 
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• 
indicating that the Facility generates, transports, treats, 

stores or disposes of hazardous waste identified as K062, K087 

and F016. On or about March 23, 1987, a revised notification was 

submitted to EPA indicating that the Facility generates, treats, 

stores or disposes of hazardous waste identified as K062, K087, 

and FOOl and conducts used oil activities. WCI has never 

notified EPA regarding the management of hazardous waste 

identified as characteristic due to corrosivity in ponds 5, 6 and 

6A. 

35. we! submitted a RCRA Part B Permit Application ("Part B 

application"} for the Facility on November 7, 1988 which was 

subsequently revised eight times through October, 1992. The Part 

A and Part B of Permit Applications submitted for the Facility, 

including revisions and amendments by WCI, have not indicated to 

EPA or the State that the Facility is managing hazardous waste in 

Ponds 5, 6, and 6A. 

36. On August 12, 1993, OEPA issued to WCI an Ohio 

Hazardous Waste Installation and Operation Permit. On November 

11, 1993, EPA issued to WCI the Federal portion of a RCRA 

hazardous waste permit. At the time that both the Federal and 

State hazardous waste permits become effective, Defendant WCI had 
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• 
an effective RCRA permit which authorizes it to conduct hazardous 

waste management activities only as specified in the RCRA permit. 

37. Under its permits, whenever WCI becomes aware that it 

failed to submit any relevant fact, or submitted incorrect 

information in the permit application, it is required to promptly 

submit such facts or information . 
. • 

38. WCI is prohibited by its Part B permit from storing 

hazardous waste that is not identified in that permit. 

39. WCI has managed a hazardous waste not authorized by its 

permit in one or more of its Ponds 5, 6 and 6A. 

40. WCI does not have interim status, under the provisions 

of Section 3005, 42 U.S.C. § 6925, to manage, treat or store 

corrosive wastes in Ponds 5, 6 and 6A at the Facility. 

FIRST CLAIM FOR REI.IEF 
(Failure to Obtain Waste Management Permit for Ponds) 

41. Paragraphs 1 through 40 are hereby incorporated by 

reference. 

42. Pursuant to 3005 (a) and (e) of RCRA, 42 U.S.C. 
® 

§ 6925(a) and (e); Ohio Revised Code ("ORC") §§ 3734.02(F) and 

3734.04 ; and O.A.C. § 3745-50-45, the owner and operator of a 

hazardous waste management unit is prohibited from operating a 

hazardous waste management unit except in accordance with a 
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permit issued pursuant to RCRA, unless the facility had interim 

status. 

43. Pursuant to the State of Ohio Hazardous Waste 

Management Permit, dated August 12, 1993, WCI was prohibited from 

operating any hazardous waste management unit except in 

accordance with that permit. 

~ 

44. From September, 1988, to the present the Pefendant has 

operated hazardous waste management units at the Facility, 

including Ponds 5, 6 and 6A, without attaining interim status or 

obtaining a-permit issued pursuant to RCRA authorizing such 

operation. 

45. Ponds 5, 6 and 6A do not have interim status pursuant 

to Section 3005(e) of RCRA, 42 U.S.C. § 6925(e), because no 

timely notice was ever filed stating that the facility was 

treating, storing, or disposing of a hazardous waste in Ponds 5, 

6 and 6A, and because no timely Part A application was filed 

pursuant to Section 3010 of RCRA, 42 U.S.C. § 6930, stating that 

the facility was treating, storing, or disposing of a hazardous 

waste in Ponds 5, 6 and 6A. 

46. Defendant WCI's operation of Ponds 5, 6 and 6A without 

a permit and without interim status constitutes violations of 
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RCRA and the federally approved hazardous waste management 

program for the State of Ohio. 

47. Pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. 

§ 6928(a) and (g), WCI is liable for injunctive relief and civil 

penalties for each violation of RCRA and the federally approved 

hazardous waste management program for the State of Ohio. The 

civil penalties are not to exceed $25,000 per day for each day of 

violation prior to January 30, 1997. Pursuant to Pub. L. 104-

134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of 

RCRA after January 30, 1997. Each day of such violation 

constitutes a separate violation. 

48. Unless enjoined, defendant WCI's violations of RCRA 

will continue. 

SECONP CL8IM FOR RELIEF 
(Failure to Include Ponds in Part A Application) 

49. Paragraphs 1 through 40 are hereby incorporated by 

reference. 

50. Pursuant to 40 C.F.R. § 270.13 and O.A.C. § 3745-50-43, 

an owner or operator of a hazardous waste management unit is 

required to include in a Part A application all past, present and 
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future hazardous waste treatment, storage, and disposal areas. 

O.A.C. § 3745-50-45 and 40 C.F.R. § 270.72, required the owner or 

operator of a hazardous waste facility with interim status to 

amend its Part A application prior to making certain specified 

changes in its treatment, storage, or disposal of hazardous 

wastes. 

51. From September 1988, to the present, the Defendant has 

operated hazardous waste management units at its Facility, 

including Ponds 5, 6 and 6A, without including these hazardous 

waste management units in any Part A application and without 

amending any Part A application. 

52. The acts or omissions referred to in the preceding 

paragraph constitute violations of RCRA and of the federally 

approved hazardous waste management program for the State of 

Ohio. 

53. Pursuant to Section 3008(a) and (g) of RCRA, 42 u.s.c. 

§ 6928(a) and (g), WCI is liable for injunctive relief and civil 

penalties for each violation of RCRA, and the federally approved 
,.... \",\ 

hazardous waste management program for the State of Ohio. The 

civil penalties are not to exceed $25,000 per day for each day of 

violation of RCRA prior to January 30, 1997. Pursuant to Pub. L. 

104-134, 61 Fed. Reg. 69360 and 62 Fed. Reg. 13514, civil 
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penalties are not to exceed $27,500 per day for each violation of 

RCRA after January 31, 1997. Each day of such violation 

constitutes a separate violation. 

54. Unless enjoined, defendant WCI's violations of RCRA 

will continue. 

THIRD C4AIM FOR RELIEF 
(Failure to Include Ponds in Part B Application) 

55. Paragraphs 1 through 40 are hereby incorporated by 

reference. 

56. Pursuant to 40 C.F.R. § 270.14 and O.A.C. § 3745-50-44, 

the owner or operator of a hazardous waste management unit is 

required to include in a Part B application, among other things, 

chemical and physical analysis of the hazardous waste and 

hazardous debris to be handled at the facility, including all 

information which must be known to treat, store or dispose of the 

wastes properly. 

57. From September 1988, to the present, WCI has operated 

hazardous waste management units at the Facility, including ponds 

5, 6 and 6A, without including these hazardous waste management 

units in any Part B application, and without amending any Part B 

application to include information pertaining to Ponds 5, 6 and 

6A. 
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58. The acts or omissions referred to in the preceding 

paragraph constitute violations of RCRA and the federally 

approved hazardous waste management program for the State of 

Ohio. 

59. Pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. 

§ 6928(a) and (g), WCI is liable for injunctive relief and civil 

penalties for each violation of RCRA, and the federally approved 

hazardous waste management program for the State of Ohio. The 

civil penalties are not to exceed $25,000 per day for each 

violation prior to January 30, 1997. Pursuant to Pub. L. 104-

134, 61 Fed. Reg. 69360 and 62 Fed. Reg. 13524, the civil 

penalties are not to exceed $27,500 per day for each violation of 

RCRA after January 31, 1997. Each day of such violation 

constitutes a separate violation. 

60. Unless enjoined, defendant WCI's violations of RCRA 

will continue. 

FOUETH CLAIM FOR RELIEF 
(Failure to Meet the Minimum Technological Requirements) 

61. Paragraphs 1 through 40 are hereby incorporated by 

reference. 

62. Under Section 3005(j) (1) of RCRA, 42 U.S.C. § 6925(j) 

(1), the owner or operator of a surface impoundment in the State 
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of Ohio that treated, stored, or managed a hazardous waste was 

required to stop accepting any hazardous wastes in the 

impoundments by November 8, 1988, unless the impoundment met the 

minimum technological requirements of Section 3004 (o) (1) (A) of 

RCRA, 42 U.S.C. § 6924 (o) (1) (A), by November 8, 1988, and was 

required to close the nonconforming impoundments expeditiously 

after ~ovember 8, 1988, in accordance with the applicable closure 

regulation found at 40 C.F.R. § 264.228 and O.A.C. § 3745-56-28. 

63. Ponds 5, 6 and 6A did not meet the minimum 

technological standards referred to in the preceding paragraph 

and were not exempt from closure. 

64. During the period from November 8, 1988, until at least 

1995, WCI continued to accept hazardous wastes at Ponds 5, 6 and 

6A, and failed to close the impoundments as required by Section 

3005(j) of RCRA, 42 U.S.C. § 6935(j), 40 C.F.R. § 264.228, and 

O.A.C. § 3745-56-28. 

65. The acts or omissions referred to in the preceding 

paragraph constitute violations of RCRA and the federally 

approved hazardous waste management program for the State of 

Ohio. 

66. Pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. 

§ 6928(a} and (g), WCI is liable for injunctive relief and civil 
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penalties for each violation of RCRA, and the Federally approved 

hazardous waste management program for the State of Ohio. The 

civil penalties are not to exceed $25,000 per day for each 

violation prior to January 30, 1997, and pursuant to Pub. L. 104-

134, 61 Fed. Reg. 69360 and 62 Fed. Reg. 13524, the civil 

penalties are not to exceed $27,500 per day for each violation of 

"· 
RCRA after January 31, 1997. Each day of such violation 

constitutes a separate violation. 

67. Unless enjoined, defendant WCI's violations of RCRA 

will continue. 

FIFTH CLAIM FOR RELIEF 
(Failure to have Closure Plan) 

68. Paragraphs 1 through 40 are hereby incorporated by 

reference. 

69. Under 40 C.F.R. § 264.112, and O.A.C. § 3745-55-12 the 

owner and operator of a hazardous waste management unit is 

required to have a written closure plan that identifies the steps 

necessary to perform partial or final closure of the facility at 

any point during its active life. 

70. During the period from November 8, 1988, to the 

present, WCI did not have a written closure plan developed in 
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compliance with federal and state RCRA closure provisions that 

included closure of Ponds 5, 6 and 6A. 

71. The acts or omissions referred to in the preceding 

paragraph constitute violations of RCRA and of the federally 

approved hazardous waste management program for the State of 

Ohio. 

72. Pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. 

§ 6928(a) and (g), WCI is liable for injunctive relief and civil 

penalties for each violation of RCRA, and the federally approved 

hazardous waste management program for the State of Ohio. The 

civil penalties are not to exceed $25,000 per day for each 

violation prior to January 30, 1997. Pursuant to Pub. L. 104-

134, 61 Fed. Reg. 69360 and 62 Fed. Reg. 13514, the civil 

penalties are not to exceed $27,500 per day for each violation of 

RCRA after January 31, 1997. Each day of such violation 

constitutes a separate violation. 

73. Unless enjoined, defendant WCI's violations of RCRA 

will continue. 

SIXTH CLAIM FOR RELIEF 
(Failure to Comply with Financial Assurance Provisions) 

74. Paragraphs 1 through 40 are hereby incorporated by 

reference. 
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75. Under 40 C.F.R. §§ 264.140 through 264.151, and O.A.C. 

§ 3745-55-42, the owner or operator of a hazardous waste 

management facility is required to have and maintain a detailed 

written estimate, in current dollars of the cost of closing 

hazardous waste management units in accordance with the 

applicable provisions of 40 C.F.R. Part 264 and O.A.C. §§ 3745-

55-40 through 3745-55-51. 

76. The owner or operator of a hazardous waste management. 

unit is required to comply with the financial assurance 

provisions of 40 C.F. R. § 264.143 and O.A.C. § 3745-55~43. 

77. During the period from November 8, 1988, to the 

present, the Defendant has failed to comply with the closure 

costs and financial assurance requirements of 40 C.F.R. Part 264 

and O.A.C. § 3745-55-40 through 3745-55-51. 

78. The acts or omissions referred to in the preceding 

paragraph constitute violations of RCRA and the federally 

approved hazardous waste management program for the State of 

Ohio .. 

79. Pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. 

§ 6928(a) and (g), WCI is liable for injunctive relief and civil 

penalties for each violation of RCRA, and the Federally approved 

hazardous waste management program for the State of Ohio. The 
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civil penalties are not to exceed $25,000 per day for each 

violation prior to January 30, 1997. Pursuant to Pub. L. 104-

134, 61 Fed. Reg. 69360 and 62 Fed. Reg. 13514, the civil 

penalties are not to exceed $27,500 per day for each violation of 

RCRA after January 31, 1997. Each day of such violation 

constitutes a separate violation. 

80. Unless enjoined, defendant WCI•s' violations of RCRA 

will continue. 

SEYENTH CLAIM FOR RELIEF 

{Failure to Implement a Ground-water Monitoring Program) 

81. Paragraphs 1 through 40 are hereby incorporated by 

reference. 

82. The owner or operator of a surface impoundment is 

required to install, operate, and maintain a ground-water 

monitoring system which satisfies the criteria contained at 40 

C.F.R. Part 264, Subpart F, and O.A.C. §§ 3745-54-90 through 

3745-54-99 and 3745-55-01 through 3745-55-02. 

83. During the period from November 8, 1988, to the 
'J> 

present, WCI has failed to install, operate, and maintain a 

ground-water monitoring system which meets the requirements of 40 

. c. F. R. Part 264, Subpart F, and 0. A. C. ·§§ 3745-54-90 through 

3745-55-02. 
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84. The acts or omissions referred to in the preceding 

paragraph constitute violations of RCRA and the federally 

approved hazardous waste management program for the State of 

Ohio. 

85. Pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. 

§ 6928(a) and (g), WCI is liable for injunctive relief and civil 

penalties for each violation of RCRA, and the federally approved 

hazardous waste management program for the State of Ohio. The 

civil penalties are not to exceed $25,000 per day for each 

violation prior to January 30, 1997. Pursuant to Pub. L. 104-

134, 61 Fed. Reg. 69360 and 62 Fed. Reg. 13514, the civil 

penalties are not to exceed $27,500 per day for each violation of 

RCRA after January 31, 1997. Each day of such violation 

constitutes a separate violation. 

86. Unless enjoined, defendant WCI's violations of RCRA 

will continue. 

EIGHTH CLAIM FOR RELIEF 
(Land Disposal of Hazardous Waste) 

87. Paragraphs 1 through 40 are hereby incorporated by 

reference. 

88. At various times from July 8, 1987, until at least 

1995, Defendant has.land disposed of hazardous waste with a pH of 
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less than or equal to 2.0, and exhibiting the characteristic of 

corrosivity, in or from Ponds 5, 6 or 6A, which did not meet the 

treatment standards specified at O.A.C. § 3745-59-40 through 

3745-59-43, in violation of 40 C.F.R. §§ 268.32 and 268.35(a), 

and O.A.C. §§ 3745-59-32 and 3745-59-35(A). 

89. The acts or omissions referred to in the preceding 

paragraph constitute violations of RCRA and the federally 

approved hazardous waste management program for the State of 

Ohio. 

90. Pursuant to Section 3008(a) and (g) of RCRA, 42 u.s.c. 

§ 692B(a) and (g), WCI is liable for injunctive relief and civil 

penalties for each violation of RCRA, and the Federally approved 

hazardous waste management program for the State of Ohio. The 

civil penalties are not to exceed $25,000 per day for each 

violation prior to January 30, 1997. Pursuant to Pub. L. 104-

134, 61 Fed. Reg. 69360 and 62 Fed. Reg. 13524, the civil 

penalties are not to exceed $27,500 per day for each violation of 

RCRA after January 31, 1997. Each day of such violation 

constitutes a separate violation. 

91. Unless enjoined, defendant WCI's violations of RCRA 

·will continue. 
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RELIEF REQUESTED 

WHEREFORE, plaintiff, United States of America, respectfully 

requests that this Court: 

1. Pursuant to Section 3008(a) of RCRA, 42 U,S.C. 

§ 6928(a), enjoin WCI from any and all ongoing violations of 

RCRA, by ordering the necessary injunctive relief, including but 

"· not limited to the closure under RCRA of Ponds 5, 6 and 6A, to 

obtain compliance with the Act, the Ohio Revised Code, the Ohio 

Administrative Code, and WCI's State of Ohio Hazardous Waste 

Management Fermit, dated August 12, 1993, with respect to Ponds 

5, 6 and 6A; 

2. Assess civil penalties against the defendant not to 

exceed $25,000 per day prior to January 30, 1997, and not to 

exceed $27,500 per day on or after January 30, 1997, for each 

violation of RCRA, the Ohio Administrative Code and WCI's State 

hazardous waste management permit alleged above; 

3. Award other such relief as this Court deems just and 

proper. 
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Respectfully submitted, 

Assistant Attorney General 
Environment and Natural Resources 

Division 
U.S. Department of Justice 

Richard L. Beal 
Trial Attorney 
Environmental Enforcement Section 
U.S. Department of Justice 
Ben Franklin Station, P.O. Box 7611 
Washington, D. C. 20044 
202 514-4051 

Emily Sweeney 
United States Attorney for the 
Northern District of Ohio 

Assistant 
Northern 
1800 Bank 

At torr-ley 
Ohio 

600 Superior Avenue, East 
Cleveland, Ohio 44114-2600 
216-622-3711 
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OF COUNSEL: 

Deirdre Tanaka 
Assistant Regional Counsel 
U.S. Environmental Protection 

Agency - Region 5 
77 W. Jackson Blvd. 
Chicago, IL 60604 

Peter W. Moore 
Mul t ime'dia Enforcement 

Division (2248-A) 
U.S. EPA -- Headquarters 
401 M Street S.W. 
Washington, D.C. 20460 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

WCI STEEL, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 4:98CV1 082 

Judge Economus 

WCI STEEL, INC.'S 
ANSWER TO COMPLAINT 

Defendant WCI Steel, Inc. ("WCI Steel"). by and through its attorneys, states 

for its Answer to the Complaint of United States of America ("Plaintiff") as follows: 

NATURE OF ACTION 

1 . In response to Paragraph 1 , WCI Steel denies that it has committed any 

violation entitling Plaintiff to relief. The remainder of Paragraph 1 does not contain 

allegations of fact, but rather describes the action herein, and, therefore, requires no 

response. 



JURISDICTION AND VENUE 

2. WCI Steel denies any statutory violation which could give rise to the 

jurisdiction alleged under the statutory provisions in Paragraph 2. WCI Steel admits 

that the statutes cited exist and that they speak for themselves. 

3. WCI Steel denies any violation which could give rise to the venue 

alleged under the statutory provisions in Paragraph 3. WCI Steel admits that its 

facility is located in the Northern District of Ohio. WCI Steel admits that the statutes 

cited in Paragraph 3 exist and that they speak for themselves. 

NOTICE 

4. WCI Steel is without knowledge or information sufficient to admit or 

deny the allegation contained in Paragraph 4 and, therefore, denies such allegation. 

STATUTORY AND REGULATORY SCHEME 

5. The statements in Paragraphs 5 through 18 are not allegations of fact 

but rather purport to be statements of law and, therefore, require no response, 

except that the statutory and regulatory provisions cited therein speak for 

themselves. 

DEFENDANT AND ITS OPERATIONS 

6. In response to Paragraph 19, WCI Steel admits that it is an Ohio 

corporation with its principal place of business located partially in the City of Warren, 

Warren Township, and Howland Township, all of which are in Ohio. 

7. In response to Paragraph 20, WCI Steel admits that it owns and 

operates an integrated steel facility located at 1040 Pine Avenue, S.E., which is 
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located partially in the City of Warren, Warren Township, and Howland Township, 

Ohio ("the Facility"). The remainder of this Paragraph does not contain allegations of 

fact, but rather describes the action herein and, therefore, requires no response 

except that WCI Steel denies that the "6a" basin constitutes a "surface 

impoundment" within the meaning of the statutory and regulatory provisions cited in 

the Complaint. 

8. In response to Paragraph 21, WCI Steel admits that on August 31, 

1988, Warren Consolidated Industries, Inc. acquired the Facility from LTV Steel 

Company ("LTV"). On information and belief, WCI Steel states that Republic Steel 

Corporation ope_!ated the Facility prior to LTV. 

9. In response to Paragraph 22, WCI Steel admits that it is a "person" 

within the meaning of Section 1 004(15) of RCRA, 42 U.S. C. § 6903(15). and 

O.A.C. § 3745-50-1 O(A)(86) and 40 C.F.R. § 260.10. 

1 0. WCI Steel denies the allegations contained in Paragraph 23. 

11 . In response to Paragraph 24, WCI Steel denies that the 6a basin 

constitutes a surface impoundment. WCI Steel denies the remaining allegations 

contained in Paragraph 24. 

12. WCI Steel denies the allegations contained in Paragraphs 25 - 27. 

13. In response to Paragraph 28, WCI Steel is without knowledge or 

information sufficient to admit or deny precisely when Ponds 5 and 6 and the 6a 

basin were installed or how they were used by prior owners of the Facility and, 

therefore, denies such allegations. WCI Steel admits that Ponds 5 and 6 and the 6a 
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basin exist and that Ponds 5 and 6 are part of the Facility's authorized and permitted 

wastewater treatment system. The remainder of this Paragraph does not contain 

allegations of fact but rather purport to be statements of law and, therefore, require 

no response. 

14. WCI Steel denies the allegations contained in Paragraphs 29-30. 

15. In response to Paragraph 31, WCI Steel admits that Pond 5 and 6 have 

been part of the Facility's authorized and permitted wastewater treatment system 

from November 8, 1988 to present. WCI Steel denies all other allegations contained 

in this paragraph. 

16. The statements in Paragraph 32 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

statutory and regulatory provisions speak for themselves. 

17. In response to Paragraph 33, WCI Steel admits that it does not have a 

permit issued pursuant to Sections 3005 or 3006 of RCRA, 42 U.S.C. § § 6925, 

6926, to manage, treat or store hazardous wastes in Ponds 5 and 6 and the 6a 

basin, but denies that any such permit is required or that its lack of such a permit is a 

violation under these statutory provisions. 

18. WCI Steel is without knowledge or information sufficient to admit or 

deny the allegations with respect to Republic Steel and prior facility owners contained 

in Paragraph 34 and, therefore, denies such allegations. WCI Steel denies all other 

allegations contained in this paragraph. 
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19. In response to Paragraph 35, WCI Steel admits that it submitted a 

RCRA Part B Permit Application in November, 1988 which was subsequently revised 

eight times through October, 1992. No response to the remaining allegations in 

Paragraph 35 is necessary since the referenced documents speak for themselves with 

respect to their contents. 

20. In response to Paragraph 36, WCI Steel admits that on August 12, 

1993 Ohio EPA issued the Facility an Ohio Hazardous Waste Installation and 

Operation Permit. WCI Steel admits that on November 11, 1993, U.S. EPA issued 

the Facility the federal portion of a RCRA hazardous waste permit. The remaining 

statements in l:_aragraph 36 are not allegations of fact but purport to be statements 

of law and, therefore, require no response except that the permits speak for 

themselves. 

21 . The statements in Paragraph 37 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

permits speak for themselves. 

22. The statements in Paragraph 38 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

permit speaks for itself. 

23. WCI Steel denies the allegations contained in Paragraph 39. 

24. In response to Paragraph 40, WCI Steel admits that it does not have 

interim status under Section 3005 of RCRA, 42 U.S.C. § 6925, to manage, treat or 
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store hazardous wastes in Ponds 5 and 6 or the 6a basin. WCI Steel denies any 

violation under this statutory provision. 

PLAINTIFF'S FIRST CLAIM FOR RELIEF 
(Failure to Obtain Waste Management Permit for Ponds) 

25. WCI Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

26. The statements in Paragraph 42 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

statutory and regulatory provisions speak for themselves. 

27. The statements in Paragraph 43 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

permit speaks for itself. 

28. WCI Steel denies the allegations contained in Paragraphs 44- 48. 

PLAINTIFF'S SECOND CLAIM FOR RELIEF 
(Failure to Include Ponds in Part A Application) 

29. WCI Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

30. The statements in Paragraph 50 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

regulatory provisions speak for themselves. 

31. WCI Steel denies the allegations contained in Paragraphs 51 - 54. 
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PLAINTIFF'S THIRD CLAIM FOR RELIEF 
(Failure to Include Ponds in Part B Application) 

32. WCI Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

33. The statements in Paragraph 56 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

regulatory provisions speak for themselves. 

34. WCI Steel denies the allegations contained in Paragraphs 57 - 60. 

PLAINTIFF'S FOURTH CLAIM FOR RELIEF 
!Failure to Meet the Minimum Technological Requirements) 

35. WCJ Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

36. The statements in Paragraph 62 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

statutory and regulatory provisions speak for themselves. 

37. WCI Steel denies the allegations contained in Paragraphs 63- 67. 

PLAINTIFF'S FIFTH CLAIM FOR RELIEF 
(Failure to Have Closure Plan) 

38. WCI Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

39. The statements in Paragraph 69 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

regulatory provisions speak for themselves. 
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40. WCI Steel denies the allegations contained in Paragraphs 70- 73. 

PLAINTIFF'S SIXTH CLAIM FOR RELIEF 
(Failure to Comply with Financial Assurance Provisions) 

41. WCI Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

42. The statements in Paragraph 75 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

regulatory provisions speak for themselves. 

43. The statements in Paragraph 76 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

regulatory provisions speak for themselves. 

44. WCI Steel denies the allegations contained in Paragraphs 77 - 80. 

PLAINTIFF'S SEVENTH CLAIM FOR RELIEF 
(Failure to Implement a Ground-water Monitoring Program) 

45. WCI Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

46. The statements in Paragraph 82 are not allegations of fact but rather 

purport to be statements of law and, therefore, require no response except that the 

regulatory provisions speak for themselves. 

47. WCI Steel denies the allegations contained in Paragraphs 83- 86. 
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PLAINTIFF'S EIGHTH CLAIM FOR RELIEF 
(Land Disposal of Hazardous Waste) 

48. WCI Steel incorporates by reference its responses to Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 

49. WCI Steel denies the allegations contained in Paragraphs 88- 91. 

PLAINTIFF'S RELIEF REQUESTED 

50. In response to Plaintiff's Relief Requested, WCI Steel denies that 

Plaintiff is entitled to any relief whatsoever. 

51. WCI Steel denies any and all allegations, averments or claims in the 

Complaint not specifically admitted herein. 

WCI Steel affirmatively alleges that: 

FIRST AFFIRMATIVE DEFENSE 

Some or all of Plaintiff's claims for relief fail to state a claim upon which relief 

may be granted and should therefore be dismissed. 

SECOND AFFIRMATIVE DEFENSE 

Some of Plaintiff's claims are barred by the applicable statutes of limitation. 

THIRD AFFIRMATIVE DEFENSE 

Some of Plaintiff's claims are barred pursuant to accord and satisfaction based 

upon agreements reached between Plaintiff and/or its agents and WCI Steel in 

satisfaction of certain claims for relief herein. 
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FOURTH AFFIRMATIVE DEFENSE 

Some or all of the alleged violations were the result of startup, shutdown, 

malfunction and/or upset of the facility's process or pollution control equipment or 

are the result of lawful bypasses of the facility's pollution control equipment. 

FIFTH AFFIRMATIVE DEFENSE 

Some or all of the claims alleged in the Complaint are barred by the equitable 

doctrines of laches, acquiescence, waiver and/or estoppel. 

SIXTH AFFIRMATIVE DEFENSE 

WCI Steel reserves the right to make and does not waive additional defenses, 

including those which may become apparent from further investigation and discovery. 

WHERETO FORE, Defendant WCI Steel, Inc. requests that Plaintiff take nothing 

by its lawsuit, that injunctive relief be denied, that Defendant be awarded the costs 

of this lawsuit herein, and that the Court make such further orders as the Court 

deems proper. 
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Respectfully submitted, 

Van Carson, Esq. (#0001324) 
lisa D. Sutton, Esq. (#0063792) 
SQUIRE, SANDERS & DEMPSEY, l.L.P. 
4900 Key Tower 
127 Public Square 
Cleveland, Ohio 44114-1304 
(216) 479-8500 

Vincent Atriano, Esq. (#0041 084) 
SQUIRE, SANDERS & DEMPSEY, L.l.P. 
1300 Huntington Center 
41 South High Street 
Columbus, Ohio 4321 5 
(614) 365-2700 

Attorneys for Defendant WCI Steel, Inc. 
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CERTIFICATE OF SERVICE 

A copy of the foregoing WCI Steel, Inc.'s Answer to Complaint was served via 

regular U.S. mail this 6th day of July, 1998 upon the following: 

Frank Bentkover, Esq. 
Trial Attorney 
Environmental Enforcement Section 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

Arthur I. Harris, Esq. 
Assistant United States Attorney 
Northern District of Ohio 
1800 Bank One Center 
600 Superior Avenue, East 
Cleveland, Ohio 44114-2600 

Deirdre Tanaka, Esq. 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region 5 
77 West Jackson Blvd. 
Chicago, Illinois 60604 

One of the Attorneys for Defendant 
WCI Steel, Inc. 
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OFFICE OF RCRA 
WASTE MANAGEMENT DIVISION 

Z:? .A. .'U:GION V 

Thad Slaughter, HRE-BJ 
United States Environmental 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

Protection Agency 

Re: WCI Steel, Inc., Warren, Ohio OHD 060 409 521 

Dear Mr. Slaughter: 

As counsel for WCI Steel, Inc., I am writing to respond 
to Joseph M. Boyle's letter to James Stack dated March 1, 1995, 
which was received by WCI Steel on March 3, 1995. Please note that 
Mr. Stack retired on October 31, 1994 and John Scheessele became 
President and CEO on November 1, 1994. 

Some of the information requests, especially those which 
reiterate requests contained in the prior information request dated 
April 1, 1994, which WCI Steel responded to on May 4, 1994, were 
confusing and extremely and unfairly broad. As such, WCI Steel 
objects to the requests as overly broad, arbitrary and capricious, 
an abuse of discretion, and/or otherwise not in accordance with 
law. Nevertheless, WCI Steel is voluntarily providing the 
information and documents supplied with this letter and made 
available for agency review and copying, without any admission of 
liability or waiver of objection. Furthermore, provision of 
documents for agency review and copying in response to these 
requests is not a waiver by WCI Steel of any potential objection to 
admissibility of such documents and is not an admission by WCI 
Steel of the authenticity or accuracy of any document. 

WCI Steel objects to the information request to the 
extent it requests information beyond U.S. EPA's statutory 
authority to request information. WCI Steel further objects to 
U.S. EPA's inclusion of the company's attorneys by reference in the 
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agency's information request, to the extent that it seeks to Jtaln 

information which may be protected by the attorney-client pri llege 

or the work product doctrine, or prepared for trial or in 

anticipation of litigation. In the event that, due to the large 

volume of materials examined within the time-frame imposed by U.S. 

EPA, any privileged documents are inadvertently provided to U.S. 

EPA as part of this response, WCI Steel does not waive its right to 

assert a privilege in the future. 

WCI Steel particularly objects to U.S. EPA's information 

request to the extent that it purports, by reference, to require 

WCI Steel to respond on the basis not only of all information and 

documents in its control, but also on the basis of all information 

and documents in the possession, custody or control of the 

company's former employees, agents, servants, and contractors. As 

a general rule of law, a company is required to research and 

provide only information and documents in its own control, 

possession or custody. Despite claims that the agency may assert 

regarding CERCLA or RCRA, that limitation has not been abandoned. 

WCI Steel, solely in voluntary cooperation with the agency's 

attempt to obtain relevant information, has interviewed and is 

providing information obtained from certain former employees and 

contractors, without waiver of objection. 

WCI Steel also specifically objects to U.S. EPA's request 

to the extent that it could be construed to require that the 

original or duplicate copies of all documents responsive to the 

information request be turned over to U.S. EPA. RCRA Sec. 3007(a) 

requires only that WCI Steel permit U.S. EPA representatives "to 

have access to, and to copy" such documents. CERCLA Sec. 104 (e) (2) 

provides that WCI Steel may choose to give U.S. EPA representatives 

access "at reasonable times" to "inspect and copy" such documents. 

WCI Steel has segregated at its offices the approximately 24 cubic 

feet of documents which are responsive to U.S. EPA's April 1, 1°~4 

information request and the additional documents responsive to new 

questions contained in the present information request, and the 

agency's representatives may arrange a reasonable time to inspect 

and arrange for copying of these documents (at the agency's cost) 

by contacting the undersigned. 

Pursuant to 40 C.F.R. Part 2, WCI Steel hereby asserts a 

business confidentiality claim for all those documents enclosed 

with this response which are stamped "Confidential." WCI Steel 

also requests that these documents be treated as confidential 

pursuant to 18 U.S.C. Sec. 1905, 42 U.S.C. Sec. 9604 and any other 

statute or regulation entitling such documents to protection from 

disclosure. 
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This response is based upon a diligent review of WCI 

Steel's files kept in the ordinary course of business, of ~he 

partial and incomplete files of previous Facility owners Republic 

Steel Corporation and LTV Steel Corporation in the control of wcl 
Steel and interviews with current employees and certain contractors 

and former employees who are knowledgeable about the areas 

addressed in the information requests. 

I object to U.S. EPA's vague and inaccurate reference to 

18 U.S.C. Sec. 1001, which clearly is intended to have a coercive 

effect on non-lawyers. As U.S. EPA knows, 18 U.S.C. Sec. 1001 

applies only to knowing and willful falsification or concealment, 

and is not applicable to all circumstances where U.S. EPA claims 

that information is false or inaccurate. 

WCI Steel would like to remind U.S. EPA that WCI Steel is 

currently represented in this matter by Squire, Sanders & Dempsey, 

and in particular Philip C. Schillawski and Van Carson. All 

contact with WCI Steel and its employees should be initiated 

through counsel, unless otherwise approved by counsel. Counsel can 

be reached at the following address: 

Squire, Sanders & Dempsey 
4900 Society Center 
127 Public Square 
Cleveland, Ohio 44114-1304 
Van Carson -- (216) 479-8559 
Philip C. Schillawski -- (216) 479-8663 

Subject to, and without ''aiver of, the above objections 

and any request-specific objections noted below, WCI Steel submits 

the attached in response to the specific questions expressed in the 

letter dated March 1, 1995. If you have any questions concerning 

this response or other matters involving the WCI Steel facility, 

please contact me directly. 

Attachment 
Enclosures 

cc: Van Carson 

Sincerely, 

Philip C. Schillawski 



WCI Steel, Inc. 
Attachment 
April 11, 1995 

RESPONSE TO INFORMATION REQUESTS 

1. The word "chemistry" in WCI Steel's May 4, 1995 response 

to question VI .1 was used in the ordinary sense of the word, 

specifically with reference to physical-chemical effects. The pond 

system provides accumulation time which allows variances in the 

influent concentrations of dissolved metals and other ions to even 

out, thereby providing a more constant effluent concentration to 

the wastewater treatment plant, simplifying the control of the 

treatment processes at the treatment plant. In addition, the pond 

system accumulation time allows the lower pH influent waters, for 

example the rinse water from the pickle areas at a pH of 

approximately 4.0, to break down the soluble oil emulsion in the 

influent waters from the cold mill, to free the oil for recovery at 

the pond system. 

2. The subparts of this question have been assigned the 

letters a through d for this response. WCI Steel objects to the 

use of the phrase "discharged ... indirectly" in various subparts 

of this question, because characteristic wastes which are mixed 

with other solid wastes such that the characteristic no longer 

appears are not hazardous wastes, and the mixing is not prohibited 

when it occurs, ~. in wastewater treatment units or other exempt 

units. Without waiving this objection, WCI Steel responds as 

follows: 

2.a. No hazardous or solid wastes exhibiting the 

characteristic of reactivity have been discharged either directly 

or indirectly and/or disposed of in the pond sys~em. 

Pinhole leaks of process acid (not spent pickle liquor) 

and acid fume scrubber water, whose pH may be initially less than 

or equal to 2.0 have entered the sewer system at the No. 5 and No. 

6 pickle lines in the past. The pinhole leaks of process .cid have 

occurred infrequently. Fume scrubber water from No. 5 pickle line 

is sent to the acid regeneration plant normally, and enters the 

sewer system only when the acid regeneration plant is not 

operating. Fume scrubber water from No. 6 pickle line is normally 

·15ed for makeup to the pickling operation, and enters the sewer 

system only when the pickle tubs are full, which occurs 

approximately one day per month. Prior to the installation of the 

slurry lime system, which raises the water traveling to the pond 

system to a pH of approximately 4.0, bulk dry lime was placed in 

the pickle line sumps to accomplish the same purpose whenever 
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process acid or other low pH streams were being discharged to the 

sewer system. 

2.b. The last sentence in WCI Steel's response to question 

VI. 2 was phrased in terms of "minor, " "may" and "occasional" 

because WCI Steel was not absolutely certain that occasional drops 

or drips of the dilute chromic acid solution did not reach the 

galvanizing line sewer if the tank experienced a splash-over. The 

tank is and was surrounded by a containment trough to catch any 

splash-over, and the likelihood that any solution escaped to the 

sewer is very low. 

2.c. WCI Steel has made its hazardous waste determinations for 

solid wastes which enter the pond system based upon its knowledge 

of the processes producing the wastes and the wastes produced by 

the processes, .pursuant to 40 CFR 262.11(c) (2). WCI Steel has 

reviewed the.. MSDS sheets for all chemicals to be used in the 

relevant processes before the use to determine that the chemicals 

would not result in any characteristics other than TCLP-Chromium or 

corrosivity. The extremely small volume of any drops or drips of 

dilute chromic acid solution which may have escaped the secondary 

containment trough would be diluted by the normal water flow 

through the galvanizing line sewer such that the mixed water would 

not display TCLP for chromium. Similarly, the dilution of the 

small volume of any pinhole process acid leaks would reduce the 

chromium content so that the mixed water would not display TCLP for 

chromium. The use of bulk lime and now slurry lime to reduce the 

pH of pinhole process acid leaks or acid scrubber discharges to 

approximately 4.0 results in the galvanizing line sewer water not 

displaying the characteristic of corrosivity when it reaches the 

pond system. 

2.d. See answer to 2.c. 

3 . The numbers in parentheses below correspond to the 

numbers on the enclosed blueprint showing the approximate points of 

entry of the streams into the process sewer system. Wastewaters 

entering at various points throughout the plant are: 

a. Storm water from various sources, including 

catch basins and building downcomers. Content and 

concentrations variable and unmeasured. 

b. Steam condensate from various process and 

comfort heat sources, all water. 

(1) Terne Line Wastewater 
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a. Rinse water with hydrochloric acid content (pH 

of greater than or equal to approximately 3) also 

including iron ac unmeasured and variable 

concentrations, lead at approximately zero to 990 

ug/1, and zinc at approximately zero to 990 ug/1. 

b. Acid fume scrubber water with hydrochloric 

acid content (pH of between 2.1 and 2.5). 

(2) Mobile Equipment Repair Shop Wastewater 

Water containing various 

lubricant oils and greases 

and unmeasured) . 

(3) Galvanizing Line Wastewater 

amounts of automotive 
(concentration variable 

a. Alkaline cleaner (sodium hydroxide based) 

wastewater (pH between 9 and 10) 

b. Rinse water with hydrochloric acid content (pH 

of greater than or equal to approximately 3) also 

dissolved iron at variable and unmeasured 

concentrations, dissolved zinc at approximately 

zero to 990 ug/1. 

c. Acid fume scrubber water with hydrochloric 

acid content (pH between 2.1 and 2.5) 

d. Basement drains 
containing hydraulic 
(concentration variable 

or pump-out wastewaters 

oils and roll greases 

and unmeasured) . 

e. Dilute chromic acid drips 

possible -- see answer to 2.b.). 
(unlikely but 

(4) Pipe Shop Wastewater 

Wastewater containing cutting oils (concentration 

variable and unmeasured) 

(5) Silicon Line Wastewater 

hosing down painting area 

generated) containing paint Wastewater from 
(intermittently 
constituents 
concentrations. 

at variable and unmeasured 

Paint constituents are water-based 
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and do not contain TCLP components, per MSDS 

sheets. 

(6) 52 Temper Mill Wastewater 

Basement collection of wastewater containing 

rolling oils and roll greases in variable and 

unmeasured concentrations. 

(7) No. 5 Pickle Line Wastewaters 

a. Rinsewater with hydrochloric acid content (pH 

2. 5 to 3) with iron at variable and unmeasured 

concentrations, slight citric acid content (final 

rinse bath contains 0.3% citric acid), lead below 1 

mg/1 and zinc below 1 mg/1. 

b. Acid fume scrubber water 
regeneration plant is down) with 
content (pH approximately 1) . 

(only when acid 
hydrochloric acid 

c. Process acid pinhole leaks (occasional, less 

than 0. 5 gpm) containing 0. 5% to 8% hydrochloric 

acid, iron between 0 and 25%, zinc below 5 mg/1, 

chromium below 210 mg/1, manganese below 1500 mg/1, 

nickel below 100 mg/1, silver below 0. 4 0 mg/1, 

sulfide below 70 mg/1, oil & grease at 

approximately 160 mg/1, and lead below 0.4 mg/1. 

d. Looping pit washwater containing oils and FexOy 

scale at variable and unmeasured concentrations. 

e. Leaked hydraulic fluids. 

(8) No. 6 Pickle Line Wastewaters 

As above for No. 5 Pickle Line, except that No. 6 

acid fume scrubber water is usually used for No. 6 

pickle tub makeup, and looping pit washwater is 

covered in stream (9) below. 

(9) No. 6 Pickle Line Looping Pit Washwater 

Water with oils and scale 
unmeasured concentrations. 

at variable and 

(10) No. 6 Pickle Line Coiler Basement Sump Water 
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Water with oils 
concentrations. 

at variable and unmeasured 

(11) Mill Tractor Shop Wastewaters 

Water containing automotive lubricant oils and 

greases at variable and unmeasured concentrations. 

(12) Cold Mill Wastewaters 

Water containing cold mill rolling 

soluble oil, free oil, greases and 

variable and unmeasured concentrations. 

solutions, 
scale at 

(13) Acid Regeneration Plant Regen Tanks Washwater 

Maintenance washwater from the regenerated acid 

tanks (no K062 tank water is discharged) , with 

hydrochloric acid content to pH approximately 1, 

occurring about four times a year at a flow of 

about 5 gpm. 

(14) Locomotive Shop Wastewater 

Water containing oils, lubricants and steam cleaner 

soaps in variable and unmeasured concentrations. 

(15) Machine Shop Wastewater 

Water containing machining oil in variable and 

unmeasured concentrations. 

(15a) Oil Separation Tank Separated Water 

Water containing free oils in variable (trace) 

and unmeasured concentrations. 

4. The list provided in response 

sources of wastes removed in the vacuum 

pond system. 

WCI Steel has determined t 

processes which produc-" the wastes rem: 

that the wastes would not be listed 

hazardous waste characteristic. 

·rr.4 identifies all the 
.ks discharged into the 

gh knowledge of the 
in the vacuum trucks 

3tes nor display any 

5. See answer to No. 3 above, and WCI Steel's previous 

response. 
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6. WCI Steel has no knowledge of any listed hazardous wastes 

discharged directly or indirectly, or disposed of in the pond 

system during the effective period of the hazardous waste 

regulations. 

WCI Steel has no knowledge of any toxicity characteristic 

waste disposed of in the pond system during the effective period of 

the hazardous waste regulations. Pinhole leaks of process acid 

from the pickling lines, which might at times have chromium 

concentrations above 200 mg/1, are of such small volumes that the 

combined wastewaters reaching the pond system would not display a 

toxicity characteristic. 

7. The lime slurry injection system was installed in 

December, 1993 and began routinely operating on December 20, 1993. 

The design criteria for the lime slurry injection system are to 

maintain a minimum pH of 3.0 in the water pumped to the pond system 

from No. 9 llft station. 

8. For spent pickle liquor, see answer to No. 6 above. 

For "pickle liquor rinse water," WCI Steel again objects 

to this question to the extent it may be intended to imply that 

rinse water from pickling operations is "pickle liquor" or listed 

waste K062. Without waiving any objection, see answer to No. 3 

above. 

9. WCI Steel has no knowledge of spent pickle liquor being 

discharged through any outfall without prior treatment. 

10. All sources included in the answer to No. 3 above, plus: 

(16) Caster Water Treatment Blowdown 

Water with water treatment chemicals, calcium and 

iron at variable and unmeasured concentrations 

(blows down to BOF flight conveyors) 

(17) LMF Vacuum Degasser Seal Water 

Water with traces (less than 1 mg/l) of sulfur, 

iron lead and zinc (blows down to caster water 

treatment system) 

(18) BOF Vessel Flight Conveyors (2) Water 
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Water with calcium and 
unmeasured concentrations, 
mg/1) of zinc and lead 

iron in variable and 
and traces (less than 1 

(19) Boiler House Water Treatment Blowdown 

Water with boiler treatment chemicals and calcium 

in variable and unmeasured concentrations. 

11. Documents providing process description are enclosed. 

Influents to the process are spent pickle liquor from Nos. 5 and 6 

pickle lines, containing hydrochloric acid from approximately 0.5% 

to 5%, iron chloride at approximately 20% to 25%, and traces (less 

than 1 mg/1) of lead and zinc. Effluents from the process are 

regenerated acid, containing hydrochloric acid at approximately 20% 

and iron chloride at approximately 0. 25%, ferric oxide product 

containing 98.5% to 99.4% ferric oxide, and intermittent discharges 

of regenerated acid ta:c'c washwater described in the answer to No. 

3 above. 

12. WCI Steel partially suction-dredged No. 5 Pond in 

September of 1992. The dredged material was dewatered in a clay 

and vinyl-lined "dry lagoon" and presently remains in the dry 

lagoon. 

All oils removed from the pond system are placed in a 

500,000 gallon separation tank where further oil/water separation 

is induced by heating. Water separated from the oil in the 

separation tank is drained to No. 5 pond via the sewer system (see 

answer to No. 3 abc-") Oil separated from the water in the 

separation tank is sc_d and sent out by tanker truck. 

13. VI.8. 
enclosed. 

Dccuments containing this information are 

VI.9. The replacement system for the pond system is 

currently being bid. WCI Steel expects quotes in approximately 6 

weeks. 

VI.14. Documents containing this information are 

enclosed. 

VI-15_ See answers to No. 3 and No. 10 above. 

VI.16. See answer to No. 11 above. 
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State of Ohio 

County of Trumbull 
} ss. 

AFFIDAVIT OF JOHN SCHEESSELE 

Affiant being duly sworn and cautioned, states as 

follows: 

1. My name is John Scheessele. 

2. I hold the position of President and Chief Executive 

Officer of WCI Steel, Inc. 

3. The foregoing responses to U.S. EPA's RCRA §3007 

Information ~equest dated March 1, 1995, are true and accurate to 

the best of my knowledge and belief. All documents enclosed with 

these responses are true and authentic to the best of my knowledge 

and belief. 

Further affiant sayeth naught. 

/ 
/ 

Sworn to and subscribed before me this ~day of April, 1995. 

MJPC. ~ Aill!mey Ill Law 
Nolaly Nllic. Stalil of Ohio 

My CommissiM Has No Expiration 
Section 147.03 R.C. 
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HYDROCHLORIC ACID REGENERATION 
AND IRON OXIDE PRODUCTION 



HYDROCHlORIC ACID REGl:NERATION 
AND !RON OXlLc Pk0DUCTION 
fROM WASTE PICKlE liQUOR 

PEROX - A BETIER WAY 

PER OX, a subsidiary of Pennsyl
vania Engineering Corporation, 
has a better way for Hydrochloric 
Acid Regeneration and Iron Oxide 
Production. Perox, specialist in 
designing, building and operating 
acid regeneration plants for over 
15 years (see list of operating sys
tems on back cover), uses the 
well known Spray Roaster Process. 
Perox incorporates a closed loop 
system and the only effluents are 
clean exhaust gases, therefore an 
environmentally preferred pro
cess. 

In addition to saving money on 
the disposal of waste acid and re
generating acid, the .Perox system 
produces a useful salable product 
-Iron Oxide. About 335,000 tons 
of iron oxide is produced annually 
using the spray roaster process. 
This regenerated iron oxide is used 
in magnetic, electronic, ceramic 
and pigment applications around 
the world. The Perox system is also 
sufficiently flexible to produce 
various qualities of iron oxide de
pending on the planned operation. 



r·L. -'CTION 

Regeneration of Waste Hydro
chloric Acid from Pickling of 
Carbon Steels and Processing of 
Minerals. 

BENEFITS 

• Reduced acid costs 
• Elimination of waste acid dis

posal costs 
Environmentally preferred pro
cess 
Simple, stable and reliable 
process 
High value by-product 

PROCESS 

Waste acid is fed to the venturi 
scrubber where it is preheated and 
concentrated by contact with the 
hot roaster gases. This quenches 
the gases and also removes en
trained iron oxide carry-over. The 
gases and liquor are separated, and 
gases pass downstream to the HCL 
recovery stage. 

Concentrated pickle liquor is 
pumped to the roaster, where it is 
regenerated by counter-current 
contact with hot combustion gases. 
These are injected tangentially 

near the base of the roaster. 

Iron oxide is discharged from the 
base of the roaster while the hot 
gases leave the top. 

After passing through the recu
perator stage, the gases are fed to 
the absorber. Here the HCL is ab
sorbed in process water to pro
duce regenerated acid, which is 
recycled to the pickle line. 

Exhaust gases are finally scrubbeo 
with water and discharged to the 
stack by the exhaust fan. 



LiQUOR COMPOSITION PROCESSED 

Any normal pickle acid 
Typical range HCL 
Typical range FeCb 

PLANT CAPACITIES 

0.5-5.0% 
20-25% 

Single units are available with ca
pacities in the range of 6 to 75 
USGPM of spent pickle acid. 

REGENERATED ACID ANALYSIS 

Nominally HCL 
Nominally Fe 

REGENERATION EFFICIENCY 

20% 
0.25% 

Better than 99% of total HCL equiv
alent of the waste acid. 

FUEL REQUIREMENTS 

12,000 BTU per gallon of waste 
acid. Any normal liquid or gaseous 
fuel can be used. 

ElECTRICAL POWER 

0.10 kwh per gallon of waste acid. 

PROCESS WATER 

1 gallon per gallon of waste acid. 
This water can be acid rinse water 
containing up to 1% total chloride. 

OPERATING LABOR 

One full-time operator plus one 
part-time operator per shift. 

EFFLUENTS 

In normal operation, the only ef
fluents are clean exhaust gases and 
small quantities of clean filter 
washings. Both are suitable for 
discharge. 

APPLICAT!DN NOTES: 

The best use O• HCL regeneration 
can be achieved by integrating it 
with other operations in the pickle 
line. 

1. INDIRECT HEATING 

Indirect heating avoids diluting 
the acid with steam condensate. 
This can reduce the volume of 
waste acid by around 30%, which 
reduces the size of the regenera
tion plant and also direct regener
ation costs. Either in-tank heaters 
or external circulation heaters can 
be used. 

TECHNICAL DATA 

2. CASCADE RINSING 

Because the regeneration proc 
can consume waste water in addi
tion to waste acid, it is advanta
geous to match the volume of rinse 
water. The volume of rinse water 
can be reduced to the correct rates 
by cascade rinsing. Typically, 7-10 
gallons of waste acid are produced 
per ton of steel. Good rinsing can 
normally be achieved with 7-10 • 
gallons of rinse water by using 4 or 
5 stages of cascade rinsing. This 
avoids the need for expensive 
waste water treatment and also 
recovers most of the acid previous
ly lost in the rinse water. 



IRON OXIDF TECHNICAL DATA 

Typically 1Y2 pounds of iron oxide 
are produced for each gallon of 
spent acid processed. This iron 
oxide has high purity: Fe203, 99%+; 
chlorides, less than 0.2%. Iron ox
ide quality is suitable for use in 
magnetic and electronic applica
tions as well as in cera. nics and pig-. 
ments. 

Undensified spray-roasted iron 
oxide takes the form of hollow 
spherical granules ranging from 
20-400 )Jm in diameter. When the 
hollow granules are crushed, the 
crystals (agglomerates and aggre
gates) which result, have diameters 
in the sub-micron range. 

PHYSICAL PROPERTIES 

Surface area 
Particle size 
Particle shape 
T Jpped density 

1. 

4.0-9.0m2/gm 
0.05-0.30 !Jm 
cube 
0.5-1.5gm/cc 

CHEMICAL ANALYSIS (%} 

Fe,Q, 
AJ,Q, 
MnO 
CrzO, 
Si02 
Cao 
MgO 
Na,O 
K20 
NiO 
CuO 
Cl 
so, 
Water Solubles 
Loss on ignition 

2. 

98.5 
o.cs 
G.-15 
0.02 
0.0'1 
o.,n 
o.o·, 
0.0' 
0.0'; 
0,01 
0.01 
0.05 -
0.02 
0.10 
0.25 

99.4 
D.12 
0.45 
:'.06 
U.Q6 
C.116 
". tJ4 
n.o6 
J.03 
0.05 
0.05 
0.20 
0.04 
0.70 
1,00 

A WORD ABOUT PEROX PlANTS 

In the last decadePerox has made 
many significant developments in 
the regeneration process. Some of 
the development has been due to 
Perox's experience in the plant 
operation. This has resulted in 
more efficient and economical 
plant operation and improved re
generated acid and iron oxide 
quality. Iron oxide produced could 
be used for ferrite magnets, pig
ments, molding sands, glass indus
try etc. Perox is in the unique posi
tion of offering yo• 1 several ways of 
working together, from complete 
turnkey installation to servicing 
plants which are owned and oper
ated by Perox. 

1. HOLLOW SPHERE AGGLOMERATES 
MAGNIFICATION: x 228 

2. PRIMARY CRYSTALS 
MAGNIFICATION: x 20,000 



Fc..r further information, please contact: 

A >ub<.1diary of 
PENNSLVANIA ENGINEERING CORPORATION 

Ninety·Five 32nd Street 
Pittsburgh, Pennsylvania 15201 
Tel. (412) 288-6800 Telex 866618 

REFERENCE LIST 

OWNER 

STELCO, Ontario, Canada 
Armco Steel, Kentucky, USA 
Pohang Iron Steel, S. Korea 
Mitchel Steel, Tennessee, USA 
Perox, U.S. Steel, Alabama, USA 
China Steel Corp., Taiwan 
Perox, Sharon Steel, PA, USA 
Republic Steel Corp., Ohio, USA 

OPERATOR CAPACITY START UP 
DATE 

Stelco 36 USGPM i ':170 
Armco 38 USGPM 1Y71 
Pohang 6 USGPM 1979 
Mitchel Steel 8 USGPM 1980 
Per ox 27 USGPM 1980 
China Steel 27 USGPM 1 ']d\! 
Perox 21 USGPM '! i,fj ·~ 

Perox 38 USGPM 1'::lu 
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RESPONSIVE TO QUESTION VI. 8. 





BF SLUDGE INJECTION 

EXP 
CODE 

: JOB 
:NUMBER 

COST ESTIMATE 

ITEM 

r 
25-Aug-93 

ESTIMATED 
COST 

==============-=============================================~========== 

OHJ 0001 

040 0001 

100 

0001 

0002 

200 

0001 

0002 

0003 

0004 

0005 

900 

File:sldginj 

Engineering 

Field Engineering and Indirects 

Site Prepartation 

Utilities 

:concrete Curbs and Ramp£ 
' ' :Equipment Purchase and Installation 
' ' :Equipment 
' ' :steam and Sludge Piping 
' ' :Electrical 

:Instruments 
' ' :storage 

' I 

tank 

:contingency 

and Control Val. 'd:-~: 

$45,000 

$26,000 

$35.000 

$50.000 

$39,000 

$95,000 

$65,000 

$93,000 

$85,000 

$85,000 

==============: 
$618,000 : 



TABLE 3 
REKCOR COST ESTIMATE 
CLOSURE PLAN 
POND NOS. 5 AND 6 
WARREN, OHIO 
PROJECT NO. 90059 

' ,, ,, '· I E~TIMA~~~ .· 
: · " ·i:,: COST 

(1991' $) 

TASK 1 - MOBILIZATION $20,566 

TASK 2 - ACCESS ROAD DEVELOPMENT $32,087 

TASK 3 - DREDGE SLUDGE AND PUMP TO TANK TRAILER $2,615,102 

TASK 4 - WASTEWATER AND WASTE OIL REMOVAL $12,628 

TASK 5 - NONPUMPABLE SLUDGE REMOVAL $40,143 

TASK 6 - SEAL .ONDUIT $6,633 

TASK 7 - DEBRIS AND STRUCTURE DECONTAMINATION $21,029 

TASK 8 - CONFIRMATORY SAMPLING AND ANALYSIS $4,177 

TASK 9 - BACKFILL (BY WARREN) 

TOTAL $2,752,365 

~REALISTIC SOLUTIONS FOR HAZARDOUS WASTE PROBLEMS" 

! i 



RESPONSIVE TO QUESTION VI. 14. 





~WARREN 
Consolidated Industries, Inc. 
Env1ronmenta Contra, 
(216) 841-8200 

Mr. Mike Stevens 
Ohio Environmental Protection Agency 
Division of Water Pollution Control 
2110 E. Aurora Road 
Twinsburg, OH 44087 

Dear Mr. Stevens: 

June 22, 1989 

Unauthorized Discharge No. 6-78-2189 
NPDES PERMIT No. 3ID00004*CD 

Attached, please find a copy 
which occurred on June 15, 1989. 
might have. 

of the Unauthorized Discharge No. 6-78-2189, 
I trust that this answers any question you 

If I can be of further assistance, please call me at (216) 841-8200. 

Sincerely, 

~{dd,~~ 
Environmental Control 

RJG:cdf 

cc: B. Miller, OEPA Columbus 

~59Q 

1040 Pine >\\.e. SE • \Varren. OH 44483 



Unauthorized Discharge No.: WCI 1989 #3 
Date: June 15, 1989 By: R. J. Gradishar 

1. DATE OF DISCHARGE: June 15, 1989 TIME 1: Started 5:00AM on June 15, 1989 

2. SPILL REPORTED BY: R. J. Gradishar TIME 2: Ended 1' :00 AF: on June 16, 1989 

3. MATERIAL SPILLED: Process and co :act water form finishing operations, 
containing Pickler Rinse Water (pH:2.9) and soluble rolling oil. 

4. LOCATION OF SPILL: No. 6 Pond Overflow Weir, Outfall 4009. 
WATERWAY AFFECTED: Mahoning River OUTFALL NO.: 3ID00004009 

5. DISCHARGE QUANTITY: 259,000 Gallons. 

6. AGENCY NOTIFICATIONS: 

OEPA EMERGENCY RESPONSE 
(800-282-9378) 

NATIONAL RESPONSE CENTER 
(800-424-8802) 

TRUMBULL CO. EMERGENCY MGMT 

AFFECTS ON HUMAN HEALTH 
or ENVIRONMENT: 

DATE: June 15, 1989 
TIME: 10:45 AM 
OEPA CONTACT: Bruce Miller 
OEPA Nllf~BER : 6-78-2189 

DATE: ,}:me. 15, 1989 
TIME: 10:55 II.'' 
NRC CCNTAC7. Morris 
NRC NUMRER · ,_543 

DATE: .'ur.,, 15, 1989 
TIME: 11.05 AM 
COUNTY CONTACT: P. De1Genio 

NONE 

7. CAUSE OF INCIDENT: The Mahoning River. Because of the near flood level 
condition, it was found to be backing up into our Process Water System via 
the emergency overflow sewer, located at the Process Water No. 9 Pump 
Station. This station, along with the normal incoming process water, was 
taking on an additional 205 GPM of river water. This station pumps all of 
the incoming water sources to the No. 5 and 6 Surge Ponds, which in turn 
pumps to the Central Treatment Plant. 

Because of the additional influent from the river, the Central Treatment 
Plant, pumping at the maximum treatable flow rate of 1000 GPM, could not 
keep up with the overload. This causes the Surge Ponds to reach the 
maximum levels and overflow to the river at Outfall 4009, which is the 
permitted emergency Overflow Weir Gate, located at the No. 6 Pond. 



Unauthorized Discharge 
Page Two 

8. CONTAINMENT AND CLEANUP INITIATED: Immediately after the discovery of the 
river water influent 1nto the Process Water System, the point of entry, 
which is the emergency overflow sewer at the No.9 Pump Station, was 
sandbagged shut. This maneuver was successful in stopping the river 
influent and was accomplished by 3:00 PM on June 15, 1989. 

Also, soon after discovering the overflow to the river at the No. 6 Pond, 3 
vacuum trucks were employed around the clock to draw as much of the· 
overflow as possible ,and as fast as possible, and continuously deposit the 
drawn water into our 500,000 gallon Waste Oil Holding :ank. Unfortunately, 
the water contaminated some 150,000 gallons of Waste Oil, which was already 
processed into marketable oil, and will now have to be dewatered and 
reprocessed. A total of 110,000 gallons of water was deposited into the 
tank, therefore, reducing the total discharge by that amount. With this 
effort, a potential 396,000 gallons of total discharge was reduced to 
259,000 gallons. 

The soluble oil concentration in the process water, during the period of 
the discharge (30 hours), was analyzed at 44 mg/l. This equates to some 
114 gallons of soluble oil discharged to the river. No collectable free 
oil was discharged. 

9. CORRECTIVE ACTION TAKEN: An engineering review of the No. 9 Pump Station 
emergency overflow sewer will be conducted, to determine what type of 
backflow prevention device should be installed. 

10. Cost to abate discharge to river at Outfall 4009, on June 15, 1989: 

A. Loss of 150,000 gallons of marketable waste oil by water contamination: 
$18,000.00. 

B. Trucking 110,000 gallons of water from Outfall 4009 to Waste Oil Tank: 
$3,002.00. 

C. Total Cost: $21,002.00. 

RJG:cdf 

cc: J. V. STACK 
B. J. MITCHELL 
P. T. KENNEY 
R. B. VEST 

05630 

R. A. ZEUNER 
D. W. MUSOLF 
T. 0. SHEPKER 
J. G. WALTER 

frij~;~ 
R. J. Gradishar 
Environmental Control 
Warren 
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~WARREN 
Consolidated Industries, Inc. 
Environmental Control 
(216) 841-8200 

Mr. Mike Stevens 
Ohio Environmental Protection Agency 
Division of Water Pollution Control 
2110 E. Aurora Road 
Twinsburg, OH 44087 

Dear Mr. Stevens: 

October 19, 1989 

Unauthorized Discharge Nn .. 10-78-4025 
NPDES PERMIT No. ~!'~00004*CD 

Attached, please find a copy of the UmwthoP zed Discharge No. 10-78-4025, 
which occurred on October 17, 1989. I trust H 3t this answers any question 
you might have. 

If I can be of further assistance, ox fOU have addi tiona! questions, 
please call me at (216) 841-8200. 

TOS:cdf 

cc: B. Miller, OEPA Columbus 

0621Q 

''"''''''·C)~ 

T. 0. Shepker 
Mgr. Environmental Control 

1040 Pine Ave. SE • Warren, OH 44483-6528 • Telephone (216) 841-8000 



~t~AUT~I 0I3CH t~O.: ~~S9 #4 8 I : 

******************* 

A. DATE OF D13CHA~GE li)/17/89 TIME!: 4:(r0F'M 3TARTED iCt/17/89 

SF'ILL REF'QRTED 8'( T.O.SHEF·~=.:ERTIME:: ~=·~SPM F!t~ISHED 10/17/89 

4. LOCATIQN OF SF: __ #6 FOND J\ERF~JW WEI~ 

WATERWA',' AFFECTED MAHONING i=\I'..JER 

DISCHARGE QUANTITY 
~iGENC""-:' :\j[i·:rriC"ATICrt·!; 

OEF·~ EMER ~ESFJ!~SE DATE 

J::::F r:; CONT r~C T 
·:.:::·EF A I·JD. 

-·: ·-''-' ;·:·>~ 

1C•/ ____ _ 

t·JF:C CONTf~CT~ ~~. 1-':•jh,f:::.=: 
~'.!RC :,JO : 1 G4::·-::: 

GEF:~ REGIO~l~L OFFICE: 
·: .:::.1 6-4=:::,--·=7' 171) T l i'·l£: ·:.;; ·::=:·::: ;:·:··i 

OEP~ REGIONAL CONTACT: M.2TE\IE~~S 
DATE: .t ,.=i.-'1 :3/ .s:: 

TRUMBLL L~ Er·1ERGEN:Y MGMT AGENC'1": 
~7·2-6777) TII·1E 
~JUr-ITY CONT,;CT 

C•ATE 

s·: .30 HM 
l•J. CF.f~ I G 
1 1)/is:· ... s:; 

;, . i'.FFECTS 0'J HUMiV'l t~EAL TH OF: EW/ I F:ONI'1ENT: ; :Jt·JE 

[lt..;TFALL ND.: 3II.:>O(l004009 

~. CAUSE OF INCIDENT: ELECTRICAL DEPARTMENT HAD TO REPLACE A UTILITY 
JLE. CURTAILMENT OF POWER TO WWTP PUMPS ALLOWING POND TO OVERFLOW. 

5. CONTAINMENT AND CLEANUP INITIATED: IMMEDIATELY 

COMPLETE: 4:30PM 10/17/89 

c.·~:ECT I '-.IE ACT I TAr .EN: ELECTR I c,;L DEF'AF:Tt·1EtH INSTRUCTED ~J NOT I F''i 
- :!'-.-'I~:Jh !E .;L- CONTRDL 0 AF:Ti'1Ei.' FRIOR TO CUF:TAILING F'Ot•iEF: TO CEN1 ~L t•JASTE 
.,c,fE~: rE, ··'EtH Fc.AtH F _ -~·::::. F·F .• OF: i·JOTICE AI_L<Jt•J"3 TF:EATr~ENT F·l_,;r-JT TG c_•J<,JEF: THE 
-~\ .. EL U~ T~iE Fo;~D F~E~;E'~-rlt·J~ C'~'E~FLOW. 

C·ATE LET-~EF: F.EC 'D Fr:JM HGEJ<C'r': 

DHTE ~ETTEF: SE!"~T TJ f~GEI·lCY: 10/ 1'-J.t'a9 

INC I DEHT •:LOS ED: 
2Y: 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

230 SOUTH DEARBORN ST. 

CHICAGO, ILLINOIS 60604 

CERTIFIED MA.IL-REI'{JRN RfCEIPr REQUESTED 

MAR 0 7 1990 
James Stack, President 
Warren Consolidated Industries 
1040 Pine Avenue 
Warren, Ohio 44483 

Dear Mr. stack: 

"'1 1 ' ( .-::·. ;/ j , -' - ...... 

'-rl / <' ! \..) • ·' 

REPLY TO lHE ATTENTION OF: 
5HS-26 

The United States Environmental Protection Agency ("U.S. EPA") is seeking 
information concerning tile below-identified release(s) of a hazardous 
substance(s) into tile environment: 

-NRC# 

10/17/89 18433 

Accidental 
Release I.D.# 

25628 

Substance 

Hydrochloric 
Acid 

Alrount 

18,000 gal. 

Pursuant to tile authority of Section l04(a) . , 1 :e) of tile Comprehensive 
Environmental Resp:mse, Compensation, and Lie ··city Act ("CERCLA"), 42 U.S.C. 
Sections 9604(a) and (e), you are requested to resp:md to tile questions in 
tile enclosed questionnaire as they relate to. tile al:ove-identified release of 
a l~azardous substance. Failure to timely fmnisll tile information requested 
relating to the matters identified in Section l04(e) of CERCLA may subject 
your company to an administrative compliance order or the imposition of civil 
penalites of up to $25,000 per day of violation. 

Tt1e enclosed questionnaire is divided into tl1ree sections: (l) general 
questions al:out the facility from which the release oc=red, (2) questions 
concerning the reported release, and ( 3) questions concerning your efforts to 
respond to the release. If rrore tllan one release is identified aJ:ove, a 
separate response should be sutmi tted for each release. You may reproduce 
tile questionnaire, or you may sutmi t a computer printout tlut provides the 
requested information in tile same format as tile questionnaire provided. 

Your response shall include all information requested which is in your 
possession, custody or control, or which is in tile possession, custody, or 
control of any of your employees, officers, or agents. You are entitled to 
assert a claim of business confidentialitcy covering part of tile sutmitted 
information, in tile matter described in 40 CFR Section 2.203(b). 

RECEIVED 

MI'>R 1 Z 1990 

Warren Consolidated Jndustnes. Inc. 
EnVIronmental Central 



-2-

Information subject to a claim of business confidentiality will be made 

available to the public only in accordance with the procedures set forth in 

40 CFR Part 2, Subpart B. Unless a business confidentiality claim is 

asserted at the time the requested information is SU!::c: _tted, u.s. EPA may 

make this lformation available to the public withOut urther notice to you. 

Your resp::mse DUSt be sent to U.S. EPA within 30 calendar days of your 

receipt of this letter. Please send your response to: 

Mark Horwitz (5HS-26) 

'J.S. EPA, Region V 

230 SOuth Dearborn Street 

Chicago, Illinois 60604 

If you have any questions concerning this matter, please contact Mr. Horwitz 

at (312) 353-9045 or Tbm Lueders at (312) 353-8217. 

~~~ 
Norm·Niedergang 
Acting Associate Division Director 

Office of SUperfund 

Enclosure 



U.S. ENVIRONMENTAL PROTECTION AGENCY 
ACCIDENTAL RELEASE PREVENTION QUESTIONNAIRE 

INITIAL REPORT 

SECTION I. FACILITY PROFILE 

1. FACILITY NAME: WARREN CONSOLIDATED INDUSTRIES,INC. 

2. Dun & Bradstreet Number: I 1 18 1- I 8 I 2 I 7 1- I 6 I 9 13 I 5 I 

3a. FACILITY MAILING ADDRESS: 

1040 Pine Ave.S.E. 
Street 

Warren 
City 

Ohio 
State 

44483-6528 
Zip Code 

b.Facility physical address: 

1040 Pine S. E. 
Street 

Warren 
City 

Ohio 
tate 

44483-6528 
ZlpCode 

l..alilude Longitude 

DEG MIN DEG MIN 
4 11 1 I 2 8 I o 4 18 

- 1 -



5. NAME AND ADDRESS OF OWNER 
0 R CHIEF EXECUTIVE 0 FFICER: --'"~' a"'m"'e-"-s _V:..;.'-;:i;S-:;t a~c:..!k~_...:P...:r...::e...::s...::i::.d •:::.:n::.:t~&.....:;.C:;:EO::_ __ 

Na(Tle 
1040 Pine Ave.S.E. 

6a. RESPONDENT: 

b. DATE QUESTIONNAIRE 
COMPLETED: 

Street 
Warren 

Cny 
Ohio 

State 
44483-6528 

ZJpCode 

Thomas 0. Shepker 
Name 

Manager of Environmental Control 

Warren 
Cuy 

Ohio 

Apri~ ........... -'Y-'0'---------------

7. Indicate the •~tal number of employees typically at the facility (include all full-time and part-time 
employees. a .. "mployees on paid sick leave. paid holidays. paid vacations. managers and corporate 
officers at the facility). _:;;25::.;0::.c9'-------------

8. Identify the four-<ligit Standard Industrial Classification (SIC) that best describes your facility 
operations and the primary product or service of th1s facility. 

a. SIC code: 1.. 1.. L L 

b. Primary product or service: Semi Finished, Flat Rolled, Carbon and Low Alloy 
Steel Coils and Sheets 

c. Fur f3cilities with multiple SIC wde>. pkJse identify the additional SIC codes. 

- 2 -



SECTION II. HAZARDOUS SUBSTANCE RELEASE PROFILE 

The following section asks several questions concerning the accidental release of ha~ardous substances. If exact responses cannot be provided. please provide estimates using your best professional judgment. 

9. [ndicate the date release began. 

1 7 - 8 9 
(day) (year) 

Indicate date release ceased. 

_j.Q_ 
(month) 

...lL 
(day) 

_§.2.._ 
(year) 

10. Indicate time of day release began. 

_J) ..!!... : Jl. ....Q. 
A.M. 

JlP.M. 

Indicate the time of day release ceased. 

_Q_ .i. : -± .2. 
-A.~!. 
1l P.M. 

lla. Check the item below that best describes the status of the process line where the event occurred at the time of release. 

1. _ In operation 
2. _ Temporarily inactive 
3. _ Testingfrrial Run 
4. _ Scheduled startup 
5. Scheduled shutdown 
6. _ New construction 
7. Jl During Maintenance 
8. _ Production Changeover 

b. Check the item below that best describes the current status of the process line where the C\'ent occurred. 

!. .x_ In <>peutilln 
2. _Temporarily inJctive 
3. Permanently closed 

If item 2 or J 1S mJrked. Jnswer Ques1i<1n lie: otherwise go to question 12. 

- 3 -



c. Is the shut down of operations at the process line related to the accidental release of hazardous 
substances? 

Yes 
No 

12a. Were federal authorities notified? 

_x. Yes 
No 

b. If yes. please indicate which federal authorities were notified: 

I. E._ National Response Center telephone number called ( 800) 424-8802 

2. Coast Guard telephone number called L--L---------

3. EPA telephone member called'---'---------

4. _Other (specify) _________________________ _ 

c. Indicate the date and time of day federal authorities wee,, notified. 

1 0 
(month) 

1 8 - 8 9 (Date) 
(d1-Y) (year) 

_..2 _2 : 3 5 (Time) 
A.,\1. 

!_PM. 

13a. Were state authorities notified? 

x._ Yes 
No 

b. If yes. identify all state authorities notified concerning the release. (If more than one. please attach 
list on separate page) 

Cris Stout 
(Name) 

Ohio EPA Emergency 
(Agency) 

Columbus 
!City) 

Ohio 
(5tatt:) 

8001 282-9378 
cr clepnonc:) 

. Duty Officer 
(fitle) 

Response Center 

- 4-



Michael W. Stevens Environmental Engineer 
(Tille) 

(Name) 
Ohio EPA , Div. of Water Pollution Control, Enforcement Group 

(Agency) 
Twinsburg 

(Cuy) 
Ohio 

(Soa<cl 

(2161 425-9171 
(Telephone:) 

c. Indicate the date and time of day state authorities were notified. 
1 0 I 8 - 8 9 (Date) 

(month) (day) (year) 

o 3 : 2 5 (Time) 
=A.M. 
~P.M. 



c. Indicate the date and time of day state authorities were notified. 

_lQ_ 
(month) 

l 8 -
(day) 

8 9 
(year) 

0 3 3 0 (Time) 
A.M . 

.!_P.M. 

(Date) 

14a. Were local authorities notified? 

.x_ Yes 
No 

b. If yes. identify all loc:1! authorities notified concerning the release. (If more than one. please attach list 
on separate page) 

William Craig 
(Name) 

Coordinator , Trumbull County Emergency Planning Committee 
(Tille) 

Trumbull County Emergency Planning Committee 
(Agency) 

Warren 
(Cay) 

Ohio 
(S1a1c.) 

(216 ) 392-6777 
(Telephone) 

c. Indicate the date and time of day local authorities were '"Jtified. 

LQ_ 
(month) 

_l ..1. - 8 9 (Date) 
(day) (year) 

0 9 3 0 (Time) 
X. A.M. 

P.M. 

15a. Was the general public notified? 

Yes 
.x_ No 

- 5 -



b. If yes. indicate the person that notified the general public of the release. (If more than one. please 
attach list on separate page) 

(Name) (Title) 

(Agency) 

(City) 

(State) 

(Telephone) 

16. For this particular release. what type(s) of communication technologies were used by the facility to 
alert and notify the public to evacuate or take other safety measures? 

a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. 
t. 

J 
k. X.. 
I. 

Door-to-door notification 
U:>udspeakers/public address system 
Tone alert radio/pagers 
Siren/alarms 
Modulated power lines 
Aircraft 
Radio 
television 

Cable override 
Telephone 
None 
Other (please describe) 

17a. Were members of the general public evacuated? b. Were members of the general public 

Yes 
...x No 

If yes. please indicate number evacuated. 

sheltered in place? 

Yes 
X No 

If yes. please indicate number sheltered 
in place. 

18. To the best of your ability. indicate the weather conditions at the time of release for each item below. 
Approximations are acceptable. 

a. Wind Speed (miles per hour) 

b. Wind Direct:on 

c. Humiditv (percent) 

d. Temperature (Fahrenheit) 

e. Precipitation'' 

6 

_.1]_ 

4 8 

Yes X No 

- 6 -
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19. Briefly describe the circumstances that led up to the release (if helpful include a sketch). 

The companv electrical construction unit of the el2ctrical departffient scheduled the 
~.:r::1l of a utility pole which was defective. The replacement of the pole required 
that the power be shut off during removal and replacement operations. Unanticipat 
problems which occurred during removal necessitated the shutting off the power on 
two consecutive days to complete the job. The power that was shut off drives the 
pumps for the central waste water treatment plant and thus they were shut down on 
the consecutive days of October 16 & 17,1989. Environmental control,unaware that 
power would be shut off on Oct.16 & 17 had asked the central waste water treatment 
plant to increase the pond level to facilitate surface oil removal. The combination 
of the pole replacement requiring power outages on two days and environmental dept. 
raising the pond level for oil removal caused the pond to overflow for· 45 minutes. 

20. Please check the one item below that best describes the location of the release within your facility. 
a. Process vessel 
b. Storage vessel 
c. Valves on process vessel 
d. Valves on storage vessel 
e. Piping on process vessel 
f. Piping on storage vessel 
g. Pumps 
h. Joints 
1. Unknown 
J. ~ Other (please describe) 

Surge pond for finishing mills waste " · ~rior to treatment. 

21. How was the release first discovered? (check as many as apply) 

a. 
b. 
c. 
d. X 
e. 
f. 
g. 
h. 
I. 

Indication by process control device (gauge or monitor) 
Chemical specific detector 
General operator observation 
Observation by foreman or supervisor 
Injury/death 
Explosion/fire 
Major environmental damage 
Third party notification (i.e .. POlW. community. other facility) 
Other (describe below) 

- 7 -



22. Please check the one item below that best describes the primary cause of the release event. (please 
check one item only) 

a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. 

_z 

Equipment failure 
Operator error 
Bypass condition 
Upset condition (explain below) 
Fire 
Maintenance activity 
Unknown 
Other (Please describe) 

23. Please check any items below that describe additional causes of the release event. (check as many 
items as apply) 

a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. X 

Equipment failure 
Operator error 
Bypass condition 
Upset condition (elaborate below) 
Fire 
Maintenance activity 
Unknown 
Other (Please describe) 
Communications 

24. Check the items that describe the end effects of the release event. (check as many as apply) 

a. Spill 
b. Vapor release 
c. Explosion 
d. Fire 
e. X Other (describe) 

Surge Pond Overflow 

- 8 -



25a. In the table below. please estimate the quantity of each substance released to .oach media. Be sure to 
specify the measurement unit. 

Chemical Media 

la. Name Finishing Mills Waste Water Air 

b. CAS# __________________ ___ 

c. Physical 
State Li uid 

d. Concentration __________ _ 

2a. Name Hvdrochloric Acid 

b.C-\S # _ _:7..:::.624.:._7 -....:0:.;1_-.::.o ______ _ 

c. Physical 
State Liquid in rinse water 

d. Concen tra ti on __,R'-"a"-n"'g"'e'-'.-'=2---"t-"o_,_. "-52% __ _ 

3a.Name. ____________ _ 

b.CAS # ___________ _ 

c. Physical 
State ____________ _ 

d. Concentration __________ _ 

4a. Name _____________ _ 

b.CAS # ___________________ _ 

c. Physical 
State _____________ _ 

d. Concentration __________ _ 

Surface Water 

Land 
Sewer to Treatment 
Facility 

Air 

Surface Water 

Land 
Sewer to Treatment 
Facility 

Air 

Surface \Vo · 

Land 
Sewer to Treai<nent 
Facility 

Air 

Surface Water 

Land 
Sewer t. -reatment 
Facility 

- 9 -

Quantity Unit 

18,000 Gallon 

90 Gallon 



b. Please check the items below that describe your methods or source of information for your responses in Question 2Sa. (check as many as apply) 
_ physical properties and ambient conditions 

on-line instrument 
L engineering estimate 
_ tank/system inventory 
L chemical analysis 
.X effluent measured 
_ inventory check 
_ computer simulation 
_ process records 
_ no release to media 
_other (please describe) 

26a. Did any substances identified in Question 25. migrate beyond the legal boundaries of your facility (for example. a vapor release was carried by prevailing wind beyond the fence line of your facility)? 
.2f Yes (If yes. please answer Question 26.b and c) 
_No (If no. skip Question 26.b and answer Question 26c) 

b. In the table below specify the quantities of substances that migrated beyond your facility boundaries. 

Chemical 

!. Name: Waste Water 

Physical state: _..;1:::1::· q,_;u:.:i:.:d_; _____ _ 

2. Name: Hydrochloric acid 

Physical stare: Liquid 

3. N'ame: ____________ _ 

Physical state: 

-l \'arne: ____________ _ 

Media 

Air 
Surface Water 
Land 
POTW 

Air 
Surface Water 
Land 
POTW 

Air 
Surface Water 
Land 
POTW 

Air 
Surface Water 
Land 
POTW 

Quan!ily Unit 

18,000 Gal. 

90 

c. Please check the items below that describe your methods or source of information for your responses in question 26b. 

- !0 -



_ physical properties and ambient conditions 
_ on-line instrument 
~ engineering estimate 
_ tank system inventory 
~ chemical analysis 
.X. effluent measured 
_computer simulation 

inventory check 
_ process records 

assumed 
=other (please describe) 

27. Did injuries occur among facility employees or contractors as a result of the event? 

_Yes 
X No 

a. If yes, please indicate number of injuries. 

b. How many of1hese received hospital treatment? 

Number treated unknown 

c. Did deaths occur among facility employees or contractors as a result of the event? 

Yes 
___;::No 

If yes. please indicate number of deaths. 

28. Did injuries occur among the general public as a result of the event' 

Yes 
x :--io 

Don ·r knnw 

a. If yes. please indicate number of injuries. 

- 11-



b. How many of these received hospital treatment? 

Number treated unknown 

c. Did deaths occur among the general public as a result of the event? 

Yes 
..X No 

Don't know 

If yes, please indicate number of deaths. 

29. Please indicate the environmental effects that occurred as a result of the release: 

a. Fish kills 
b. Vegetation damage 
c. Soil contamination 
d. Groundwater contamination 
e. Wildlife kills 
f. X None 
g. Other (please specify) 

- 12 -



SECTION III. CLEANUP AND PREVENTION PROFILE 

30. Please describe the immediate response activities taken to contain or minimize the release. 

When it was discovered that the surge pond would overflow the job was 
completed as quickly as possible (approximately ! hour). The pond 
continued to overflow for 10 to 15 minutes after power was restored. 

31. Did your facility undertake cleanup of the release? 

_Yes (If yes. skip Question 32a.) 
No 

~ Not Applicable The waste water mixed immediately in the Mahoning River 

32a. Please supply the name and address of the party responsible for cleanup. 

X Not Applicable 

(Name) 

(Agency) 

(City) 

(State) 

(Telephone) 

b. Has cleanup of the release been completed? 

_Yes (If yes. please answer Questions 32c.) 
_ No (If no. please answer Question 32d.) 

c. Indicate the date cleanup activity ceased. 

(month) (day) (year) 

d. Please indicate the approximate date completion of cleanup activity is expected. 

(month) (day) (year) 

.'.'· How did vou dispmc of the was .. ;cneraied during the sptii and cleanup·' 
On site NA 

Off site NA 

- 13 -



34a. Prior to this release event. which types of formalized hazard assessments were performed? (Check as many items as apply). For those items checked. please indicate the frequency performed (i.e .. quarterly. annually. one time. or on occasion). 

_ Cause....:onsequence analysis 
_ Dow and Mond Hazard Indices 
_ Event tree analysis 
_ Failure modes. effects. and criticality analysis 
_ Faull tree analysis 
_ HAZOP/hazard and operability studies 
_Human error analysis 

Probabalistic risk assessment 
_What if analyses 
_]:;None 
_ Other (please describe) 

Frequency 

b. What is your opinion of the effectiveness of each of the assessment techniques used? NA 

35. Prior to this release event, which of the following pre-release controls have been employed specifically ro identify/prevent the type of release that occurred? (Check as many items as apply) 
a. X 

b. X 
c. 
d. 
e. 
f. ..K 
g. 
h. 
I. X 

J. X 

k. 
I. 

Preventative maintenance 
Regular equipment inspections and testing 
Hazard assessment 
Comprehensive audit 
Regular assessment of equipment designs 
Process controls for operations monitoring and/or warning 
Regular upgrading of equipment 
Comprehensive investigation on similar equipment failure 
Standard operating procedures 
Release prevemton equipment 
Equipment installat'on checks 
Other (pkJ>e J,'>ertbe) 

- 14 -



36. Prior to this release. what management activities related to safety and loss p ention have been 
employed? (Check as many as apply) 

a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. 
I. 

J. 
k. 
I. 
m. 

X 
X 

X 

Employee safety training (e.g .. OSHA training programs) 
Emergency Response traini;;g 
Employee testing 
Certification of operators on equipment/system 
Membership in CAER or other similar programs 
Release control program 
Accident investigation reports 
Research/conferences 
Safety loss prevention office/officer 
Corrective action process for deviation from rules 
Program to improve system design 
None 
Other (please describe) 

37. For this particular release, what method(s) of pre-release protection equipment (systems to capture. 
neutralize. or destroy a toxic chemical before it is released into the environment) is used by the facility? 
(Check as many items as apply) 

a. x 
b. 
c. 
d. 
e. 
f. 
g. X 

h. 
I. 

Containment (i.e., diking. dump tank - ex·;,i. ,n below) 
Neutralization 
Scrubber 
Flares/incineration 
Adsorbers 
Spray curtain 
Emergency Equipment (i.e., fire fighting) 
None 
Other (please describe) 

38. For this particular release, what systems or procedures were employed by the facility to minimize 
accident potential? (Check all that apply) 

a. Backup systems 
b. Redundant systems 
c. Minimize inventory 
d. Valve lock out 
e. Automatic shut off 
r. Bypass and surge systems 
g. Manual override 
h. limit c~p~city <1f equipment 
I. St:Jndard Opcr~ting Procedure> (logs. checklists) 
J. Alarms · 
k. Interlocks 
I. X None 
m. Other (please describe) 

- 15 -



39. In response to this release. which of the following pre-release controls have been implemented or modified to identify/pr~vent future potential releases? (Check as many as apply) 
a. Preventative maintenance 
b. Regular equipment inspections and testing 
c. Hazard assessment 
d. Comprehensive audit 
e. Regular evaluation of equipment designs 
f. Increased process controls-for operations monitoring and/or warning 
g. Upgrading equipment 
h. Revised standard operating procedures 
1. Follow accident report investigation recommendations 
J- Develop or refine emergency response planning 
k . ...K Other (please describe) 

Improved communication between environmental and maintenance departments. 

40. Describe the changes in the contem of your training programs as a result of this release. 

Discussions were held between environmental and maintenance supervision to insure that sufficient notification is given prior to doing work which has 
an impact on pollution control equipment~ 

41. Describe the immediate equipment repairs and/or replacements. management practices. operational changes. etc. made as a result of the release. 

NA 

42. What additional long term preventative measure(s) will be taken to minimize the possibility of recurrence? 

This release will be discussed and reviewed with other maintenance and 
engineering supervisors to prvent similar types of occurances. 
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LTV Steel Company 

Mr, Kelvin F. Rogers 
Ohio Envirormental Protection Agency 
Northeast District Office 
2110 East Aurora Road 
Twinsburg, OH ~<087 

LTV Steel Campa ny , Inc . 
Warren Plant 
Unauthorized Discha~ge 
NPDES Permit 3IDD0004*CD/OH 0011274 
Incident No: 10-50-3806 

Dear Mr. Rogers: 

November 25, 1986 

This letter confirms my verbal reports to you anr: Mr. Z.Clayton at the 
OEPA Emergency Response Cent~r on October 31, l?f1·) c:;,1cerning subject 
incident. 

On Tllursday, October 30, 1986 at approximately 3:00 p.m. a leak was 
discovered in No. 6 pond dike about one hundred. feet south of emergency 
overflow outfall 009 (lb. 6 pond overflow). Estimated flow is 20 gpm. 
Water is discharging into the Mahoning River in Trumbull County, south of 
Warren, Ohio. 1'/hen the leak was discovered the pH was checked using litmus 
paper and the pH was determined to be 6. 

No. 6 pond previously had an intermittent trickle discharge which was 
collected in a small seepage containment pond. The new leak was discovered 
while investigating the No. 6 pond dike seepage containment pond for 
install3tion of pumps. 

Considerable effort was extended in grouting No. 6 pond dike in the 
spring and again this fall, without, however, positive results in sealing 
the dike. 

Contractor was hired and installed a clay dam and drain pipe to collect 
all the seepage water to the seepage contai~~ent pond. Dam was completed 
NovE;.rbe;: 14, 1986. 

We will install pumas in the seepage containment pond to return the 
seepage to No. 6 pond. Pumps were received on t<ovember 20, 1986. We are in the process of installing power and pump support structure. We expect to be 
GIJerJti ng the em~=r·gcr.cy pu'Tiping systcrn ~y L;ecember 5, l986. 

Engineering study will be impll·mentcd to determine modi ficatior·,s required to permilncntly seal No. 6 pond. 

-' f :. ¥ .--- l, ·'· ,. :. ,,. ( ._,, . ' • : . ' :. ;,._'.'- .·, b ·, .. ' .. . ' . ' .. 



Page Two. 

I trust the above informatiL satisfies the permit notification 
requirements of Part III, 11.8.3 and Part III, 12. If you have any. 
questions, or require additional infnrmation regarding this notification 
please call me at (216) 841-3200. 

Sincerely, 

{\ \~ \ -l\_\,\,,. 
K. J:~annon, P.E. 
Manager, Environmental Control 
Warren Works 

RJL!bjc 
Ol60Q 

bee: JVS 
JEE 
JOG 
GLM 
PTK 
RAZ 

Environmental Control, GO 

(Law) 

R. Gradishar 

LOW 
WLW 
RMZ 
J. D. Donohoe 



Ohio EnvirO!li!Ental Protection Agency 
Northeast District Office 
2110 East Aurora Road 
Twinsburg, Ohio 44087 

L T V Steel Corporation 
Mahoning Valley District 
Warren Plant 
Unauthorized Discharge (Part 
NPDES Permit 3ID 00004 '~CD 
Spill Incident No. 6-78-1973 

Vi ;u • 

Republic Steel Corporation 
Mahoning Valley District 
1040 Ptne Avenue SE 
Warren OH 44481 

July 1, 1984 

?aragraph 11 B3) · 

On June 28, 1984, at approxima_!c'cy 1:30 p.m., oil was observed on the Mahoning River .... t outfall location 
3ID 00004009. An investigation revealed the oil was coming from an underground water leak and as the water 
was flowing it was bringing droplets of oil with it. The leak was located between No. 6 Pond and the river. An estimate of approximately 50 gallons of oil reached 
the Mahoning River of which approximately 45 gallons were recovered. 

Corrective action was taken by employing a boom on the river at the site to contain the oil and a second boom 
downstream at the Park Avenue Bridge in Niles. 

The water leak was partially plugged about 5:30 p.m. on June 28, 1984 to the extent that a very small trickle of water was flowing and the oil stopped. As an added measure an earthen dike was constructed around the area to contain any oil should another incident occur. 

We have contacted United Survey, Inc. of Cleveland to come in to determine the actual source of the leak for the purpose of permanently sealing it and prevent recurrence 
of the spill. 



Page 2 
Spill Incident No. 6-78-1973 
July 1, 1984 

The Ohio E P A was notified of the spill at 2:30 p.m. on 
June 28, 1984. The report was received by Mr. Kim Harsh. 
The National Response Center was notified at 2:45 p.m. the 
same day, Ensign HoneHitch receiving the report. 

If there are any questions or additional information is required, 
contact me at (216) 841-8200, 

J/chu4 Q ildr-J 
Thomas ~ Kachur, Manager 
Environmental Control 
Mahoning Valley District 

CC: Kenneth A. Schultz, OEPA Emergency Response, Columbus 
J. A.-Bronson 
W. L. West 
J.D. Donohoe 
L. D. Wisniewski 
R. A. Zeuner 
R. J, Gradishar 
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_!NAL'TH •:, I 5CH NO. : 1988-17 DATE: 88/10/01 BY: T. 0. SHEP~:ER 

~******-********'***********'*'*************'*'*************************************** 
1. DATE OF DISCHARGE 88/10/01 TIME1: 2:10PM 

2. SPILL REPORTED BY T.0.3. TIME2: 2: 20 PM. 

3. MATERIAL SPILLED STRIP MILL RINSE WATER .2% HCL 

4. LOCATION OF SPILL CENTRAL TREATMENT PLANT 

WATERWAY AFFECTED MAHmJI NG R 1 VER 

5. DISCHARGE QUANTITY :3000 GAL. 

6. AGENCY NOTIFlCATIONS 
OEPA EMER RESPONSE DATE 

(800-282-93781 TIME 
OEF'~I CONTACT 

OEPA NO. 

NAT RESP CENTER DATE 
1800-424-8802) TIME : 

NRC CONTACT 
NRC NO. 

OEPA REGIONAL OFFICE 
1216-425-9171) TIME 

OEPA REGIONAL CONTACT 

TRUMBLL CO EMERGENCY MNGT AGENCY: 
1 392-6 7Tll TIME 

COUNTY CONTACT : 

88/10/01 
2:50 PM 
MIKE DALTON 
10-78-3393 

6. AFFECTS ON HL'r1AN HEALTH OR ENVIRONMENT: NONE 

OUTFALL NOc: 4602 

·" .-. 

7. CAUSE OF INCIDENT: RUPTURED DRESSER COUPLING ON PIPE LINE FROM 1+5 POND 
~uMP STATION TO TREATMENT PLANT. 

8. CONTAINMENT AND CLEANUP INITIATED: 88/10/01 

COMPLETE: 88/10/01 

9. CORRECTIVE ACTION Tm:EH: REPAIRED DRESSER COUPLING. 

D?HE l.ETTER ~:EC 'D FROM AGENC'(: 12/20/88 
INCIDENT CLOSED: 

B'(: 



,j f. !Lj. /.'· 

~*****~**********'*************************************************-~************~ 

1. DATE OF DISCHARGE 7/"31/92 TIMEl: 9:00 AM RIVER LEVEL 90" 

.-, SPILL REPO~TED BY R.GR~DISHARTIME:: ~:\J\J F·~ RIVER LEVEL 91' 

r·1~\TEF:U;L SPILLED MIDNIGHT RIVER LEVEL 9:. 

4. LOCAfiON GF SPI~ __ i_ NONE (ALL OUTFAL~S INUNDATED) 

WATERWA'( AFFEC-rED MAHDNING RIVER OUTFALL NO.: ALL 

5. DI3Ct~ARGE QUANTITY 
6. AGENCY NOTIFICATIONS 

OEPA EMER RESPONSE DATE 
(800-282-9378) TIME 

UEPA CONTACT 
i]E:F'A N() .. 

NAT RESP CENTER DATE : 
<B00-424-8802) TIME: 

NF:C CONTACT: 
r'JF:C NIJ : 

7/31/92 
2: .LJ-3 Pl'1 
JULIE SMITH 
9207-78-:3359 

NiJT REQU I F:ED 

OEPA REGIONAL OFFICE: 
(216-425-9171) TIME: 2:30 F' 11 

C}EF'.C) F:EG I 0Ni:1L CONTACT: ERM G' .-::'1ES 
DATE: 7/31, 

TRUMBLL CD EMERGENCY MGMT AGENCY: NOT REQUIRED 
·~ 392-6 777) T I I"!E 
C:DIJNTY CCJl·~TACT 

0?-)TE 

6. AFFECTS ON HUMAN HEALTH IJR ENVIRONMENT:. NONE 

7 CAUSE OF-- INCI[1ENT: F;ECOF:D F:AI~,lFALL DURING THE t"IDNTH OF JUL\' WIIH 28 2-:-" 11 

FALLING ON 7/30/92 CAUSED THE RIVER TO RISE TO A LEVEL OF 92.3" FROM THE NORMAL 
~EVEL OF 83'INUNDATir~G ALL WCI RIVER OUTFALLS. 

8. CON'fAINMEN'f A~lD .EANUF' INITIATED: 

9. COF:I~:ECT I \.'E ACT I, ~-A!<EN; 

0A1E LS1TEF REC'D FROM AGE~iCY: 

I r,JC I DENT CLOSEI:•; 
B'l: 

DATE LETTER SENT TO AGENC'i: 



HWFB 
State of Ohio Hazardous Waste Facility Board 

1700 WaterMark Drive, Post Office Box 163669 
Colmnbus, Ohio 43216-3669 
PHONE: (614) 644-2742 
FAX: (614) 644-3439 
WATS: (800) 686-1591 (Ohio only) 

TO: 

FROM: 

SUBJECT: 

DATE: 

MEMORANDUM 

DISTRIBUTION \f 
~lANNA F. BULL, EXECUTIVE DIRECTOR~ J (7 
TRANSMITTAL OF OPINION AND FINAL ORDERS 
WCI STEEL, INC., CASE NO. 94-M-0184 

MARCH 2, 1995 

George V. Voinovich 
Governor 

Judith French-Berry 
Chair 

Transmitted herewith is a true and accurate copy of the Opinion and Final O:f:_rj issued in the above-captioned 
case, as such document was entered in the J oumal of the Board on March 7/tff-1995. 

Included in the document is the manner in which an appeal of the Board's Order may be effectuated. 

encls. 

DISTRIBUTION: Karen A. Winters 
Joan R. Kooistra 
Thomas P. Gysegem 
Howland Township Trustees 

cc: Thomas 0. Shepker, Manager, WCI Steel, Inc. 
Thomas Crepeau, DHWM, Ohio EPA 
Edwin Lim, DHWM, Ohio EPA 
OhioEPA,NEDO,DHWM 
Director, Waste Management Division, 

U.S. EPA, Region V 

(certified) 
(certified) 
(certified) 
(certified) 

(certified) 

0 ,'! " 
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March 3, 1995 

BEFORE THE ENTERED BOARD'S JOURNAL 
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STATEOFOIDO 
··-
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HAZARDOUS WASTE FACILITY BOARD. 

IN THE MATTER OF 

WCI STEEL, INC. 

WARREN, omo 

CASE NO. 94-M-0184 

OPINION AND FINAL ORDERS 

ISSUE DATE: 

JOURNALIZATION DATE: 

EFFECTIVE DATE: 

JANUARY27, 1995 

MARCH 3, 1995 

MARCH 3, 1995 
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.. , ., ... HAZARDOUS WASTE FACILITY BOARD 

BEFORE THE March 3, 1995 

ENTERED BOARD'S JOURNAL 

HAZARDOUS WASTE FACILITY BOl}WL--"'--,-," . .:..:.··_:·~:..,..:.:.·-:-'-· ------' 

STATE OF OHIO 

In the Matter of: 

WCI Steel, Inc. 
Warren, Ohio 

Applicant 

Case No. 94-M-0184 

OPINION AND FINAL ORDERS 

OPINION 

I. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter came before the State of Ohio, Hazardous Waste Facility Board (Board), at 
its January 27, 1995 regular meeting, on application ofWCI Steel, Inc. (WCI or Applicant), for 
a hazardous waste facility installation and operation permit modification (Ohio ID No. 02-78-
0184) for Applicant's Warren, Ohio, facility. 

The application was transmitted to the Board by Ohio EPA on July 15, 1994. No 
comments in opposition to the application have been received; there are no disputed issues 
between the parties. The Report and Recommendation of the examiner, which recommended 
the issuance of the permit modification, was filed on October 24, 1994. No objections to the 
Report were filed by any party to this proceeding 

The transmittal of the application did not included a draft permit; no party filed proposed 
terms and conditions. No terms and conditions were recommended by the examiner. 

The modification request consists of: 

a. Change in ownership from Republic Steel Corporation, PO Box 
6778, Cleveland, Ohio 44101 to WCI Steel, Inc., 1040 Pine 
Avenue S.E., Warren, Ohio 44483; 

b. Change in name of facility from Republic Steel Mahoning Valley 
Warren, 1040 Pine Avenue, Warren, Ohio 44483 to WCI Steel, 
Inc., 1040 Pine Avenue S.E., Warren, Ohio 44483; 

c. Change in operator information from Republic Steel Corporation, 
PO Box 6778, Cleveland, Ohio 44101 to WCI Steel, Inc., 1040 
Pine Avenue S.E., Warren, Ohio 44483; and 



WCI Steel, Inc. 
HAZARDOUS WASTE FACILITY BOARD 

March 3, 1995 Case No. 94-M-0184 
Opinion and Final Orders ENTERED BOARD'S JOURNAL 

d. Change in facility contact from Thomas Kachur, 
Environmental Control to Thomas Shepker, 
Environmental Control. 

Manager, 
Manager, 

The facility, which WCI took over management of on December 1, 1989, is an acid 
regeneration plant, which recycles spent hydrochloric acid pickle solution. The hazardous waste 
managed at the facility is listed as K062, spent pickle liquor generated by steel finishing 
operations of facilities within the iron and steel industry, and characterized as D006, cadmium. 
The plant has a design capacity of 18,000,000 gallons per year; a total process capacity of 
424,000 gallons for storage. Waste is managed in eleven, 36,000 gallons, above ground storage 
tanks and a 28,300 gallon sump for the pickling lines. 

At its January 27, 1995 meeting, the Board having considered its statutory duty under 
R.C. Chapters 119 and 3734, as well as reviewing and considering the official record of the 
proceedings and being fully advised of the premises, voted 5:0 that: 

• The Report and Recommendation be approved and adopted in order that 
a hazardous waste permit modification may be issued to Applicant, and 

• The Board staff, under the direction of its Executive Director, shall 
prepare the necessary documents for the Board Member signature and 
journalization. 

II. FINAL ORDERS 

IT IS HEREBY ORDERED by this Board that the Report and Recommendation of the Hearing 
Examiner be and is hereby approved and adopted and incorporated by reference, so as to be 
made part of this Opinion and Final Orders, in final form, as if fully written herein, and is 
attached hereto. 

IT IS FURTHER ORDERED that the application of WCI Steel, Inc., for a hazardous waste 
facility installation and operation permit modification for Applicant's Warren, Ohio, facility, 
Case No. 94-M-0184, be and is hereby approved in conformity with this Opinion and Final 
Orders. 

IT IS FURTHER ORDERED that all objections and motions not specifically ruled upon are 
hereby denied. 
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IT IS FURTHER ORDERED that the effective date of this Opinion and Final Orders shall be and 

is hereby designated as the date upon which said document was entered into the Journal of the 

Board. 

IT IS FURTHER ORDERED that copies of this Opinion and Final Orders shall be served on the 

parties in accordance with applicable law and that a notice regarding the method of appeal be 

attached hereto. 

IT IS FURTHER ORDERED that a copy of this Opinion and Final Orders shall be made 

available, upon request, to all interested persons. 

Issued at 
Columbus, Ohio 
this 27h day of 
January, 1995 

Entered in the 
Journal of the 
Board this "3 r-c:!.. 
day of March,_ 1995 

E ecutive Director 
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Dr. E. Scott Bair, Board Member, 
Geologist, 
Associate Professor, 
Department of Geological Sciences, 
The Ohio State University 
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METHOD OF APPEAL 

YOU ARE HEREBY ADVISED THAT: Any party adversely affected by an order of the 
Hazardous Waste Facility Board may appeal the order and decision of the Board to the Court 
of Appeals of Franklin County. An appellant shall file with the Board the notice of appeal, 
which shall designate the order appealed from. A copy of the notice shall also be filed by the 
appellant with the court, and a copy shall be sent by certified mail to each party to the 
adjudication hearing before the Board. Such notices shall be filed and mailed within thirty days 
after the date upon which the appellant received notice from the Board by certified mail of the 
making of the order appealed from. No appeal bond shall be required to make an appeal 
effective. 

For additional information, see R.C. 3734.05 (D)(7). 
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CERTIFICATION 

I hereby certify that the foregoing is a true and accurate copy of the Opinion and Final Orders 
as issued In the MJA.etWCI Steel, Inc., Case No. 94-M-0184, as entered in the Journal of 
the Board on the day of March, 1995. 

Dated this ?; rrG day of 
March, 1995, at 
Columbus, Ohio 

anna F. Bull, Executive Director 
C stodian of the J oumal 
Hazardous Waste Facility Board 
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STATE OF OHIO · L _ . • . -r 1 ..• , • -: 

In the Matter pf: __ ·:_; . ____ : __ .-_.;\)! L: 

WCI Steel, Inc. 
Warren, Ohio 

Case No. 94-M-0184 

Applicant 

REPORT AND RECOMMENDATION 
OF THE 

HEARING EXAMINER 

REPORT 

I. FINDINGS OF FACT 

The hearing examiner (examiner) having considered his statutory duty under R.C. Chapters 119 
and 3734, the procedural rules of the Board, as well as the record of this proceeding, 
recommends for Board approval and adoption the fmdings of fact set forth below: 

A. Jurisdiction and Procedure 

1. This matter carne before the Board on application of WCI Steel, Inc., (WCI or 
Applicant) for a hazardous waste facility installation and operation permit modification 
(Ohio ID No. 02-78-0184) for Applicant's Warren, Ohio, facility. CD .00. 1 

2. The following documents (application) were transmitted to the Board by the Director of 
Environmental Protection (Director) on July 15, 1994: 

a. Classification letter dated August 20, 1992; 

b. Part A permit application, dated December 4, 1981, as modified 
by letter dated November 23, 1982; 

c. Unredacted copy of the Ohio Attorney General's Investigative 
Report, dated November 16, 1992; 

'Documents filed with the Board are numbered by a decimal system beginning with .00. Citation to Board case 
documents filed and made part of the record are referenced by use of the abbreviation CD, followed by the assigned 

case document number, then the page number, if necessary. A copy of the case file index identifying documents 
filed in this proceeding is kept at the Board's offices and is available upon request. 
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d. 

' 

e. 

f. 

ld. 

Redacted (public) copy of the Ohio Attorney General's 
Investigative Report, dated November 16, 1992; 

Disclosure statement, dated November 7, 1991; and 

A final draft submitted by the Attorney General's Office to EBR
Joint Stipulation and Settlement Agreement dated June 2, 1994. 

3. The August 20, 1992 classification letter, in the form of a journalized, fmal action, 
appealable to the Ohio Environmental Board of Review, is a determined by the Director 
that portions of the requested changes to Applicant's permit constitute a modification. 
Id. at 04. 

4. The Director determined that the aspects of the permitted facility or its operations that 
are to be modified, and thus subject to review by the Board under R.C. 3734.05(D), are: 

a. Change in ownership from Republic Steel Corporation, PO Box 
6778, Cleveland, Ohio 44101 to WCI Steel, Inc., 1040 Pine 
Avenue S.E., Warren, Ohio 44483; 

b. Change in name of facility from Republic Steel Mahoning Valley 
Warren, 1040 Pine Avenue, Warren, Ohio 44483 to WCI Steel, 
Inc., 1040 Pine Avenue S.E., Warren, Ohio 44483; 

c. Change in operator information from Republic Steel Corporation, 
PO Box 6778, Cleveland, Ohio 44101 to WCI Steel, Inc., 1040 
Pine Avenue S.E., Warren, Ohio 44483; and 

d. Change in facility contact from Thomas Kachur, Manager, 
Environmental Control to Thomas Shepker, Manager, 
Environmental Control. 

Id. at 04-05. 

5. In accordance with R.C. 119.09, Michael A. Shapiro, a licensed attorney admitted to the 
practice of law in the State of Ohio, was assigned as the examiner to this proceeding. 
CD .01. 
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6. The statutory parties who actively participated in this proceeding, identified by counsel, 

are: \ 

a. Applicant: Karen Winters, Esq. 

b. Ohio EPA: Joan R. Kooistra, Esq. 

CD .04; CD .05. 

7. The Trumbull County Commissioners, through their counsel Thomas P. Gysegem, Esq., 
Assistant Prosecuting Attorney, and Howland Township Trustees are statutory parties to 
this proceeding, but did not actively participate. CD .01; CD .02. 

B. Applicant and Facility Description 

8. The RENCO Group, Inc. (RENCO), a holding company with decentralized management, 
is the ultimate parent of WCI through RENCO ·ventures, Inc., an intermediate 
corporation. RENCO owns seventeen operating companies employing approximately 
5,000 people. The organization's growth has been substantial in the last ten years. The 
conglomerate's volume increased from $40,000,000 to almost $1 billion, and total assets 
from $20,000,000 to $500,000,000. CD .00 at 39. 

9. In April, 1988, RENCO created ASCAN Ohio Corporation specifically for the purchase 
of the Republic Steel Corporation, Malloning Valley Warren Works, 1040 Pine A venue, 
Warren, Ohio, Trumbull County, from LTV Steel, which purchased the facility in 1984. 
When the sale was completed in September of 1988, ASCAN's name was changed to 
Warren Consolidated Industries, Inc., and then to WCI Steel, Inc., in November, 1991. 
WCI took over the management of the acid regeneration plant on December 1, 1989. 
Id. 39-40. 

10. Republic Steel Corporation made the original decision, based on economics, to build an 
acid regeneration facility for recycling of spent hydrochloric acid pickle solution (K062) 
generated at its Warren and Cleveland, Ohio steel mills. The plant was designed to 
handle 18,000,000 gallons ofK062 per year. Pennsylvania Engineering Corporation and 
its subsidiary PEROX designed, built and operated the acid regeneration plants for LTV 
Steel from 1981 until November 30, 1989. The facility has regenerated approximately 
11,771,416 gallons of hydrochloric acid between December 1, 1989 and October 12, 
1990, of which approximately 947,401 gallons, or 8%, were from third party sources. 
During the period between December 1, 1989 to September 30, 1990, WCI had total 
sales of $492,190,000 for regenerated acid, of which less than $100,000 were sales from 
third party regenerated acid and acid generated iron oxide. Id. at 40. 
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11. WCI, a wholly owned subsidiary of the RENCO Group, Inc., has established the 
followip.g wholly owned subsidiaries: 

a. Beaver Coke Company; 

b. METFAB; 

c. Niles Property, Inc.; 

"d. Youngstown Sinter Company; 

e. WCI Captive Landfill. 

"The Attorney General provided the following descriptions of the WCI subsidiaries: 

Beaver Coke Company was set up to present a purchase proposal to the Judge presiding 

over tlW LTV bankruptcy, the USEPA Region ill and the Pennsylvania Department of 

Environmental Resources (DER) for the Aliquippa Coke Batteries owned by LTV Steel. 
The proposal never materialized, and Beaver Coke Company never owned or operated 

the coke battery. It has been inactive since 1989. 

Warren Culvert, Inc. was created to manage the former LTV Steel Drainage Products 

Division as a subsidiary ofWCI. It was then decided to make it a division ofWCI and 

it became Warren Consolidated Industries, Inc., METFAB. Warren Culvert, Inc. never 

became an active company. This division of WCI, METF AB, makes galvanized culvert 

products for the construction industry, some of which are coated with asphalt. It also 

makes the steel support plates which bolt together to support tunnel construction. 

Niles Proper(y Inc. was formerly a cold rolling and tin plating operation of Republic 

Steel/LTV Steel. The last of the production equipment was the Cold Rolling Mill, which 

was sold by LTV prior to the WCI purchase. WCI purchased the Niles property to use 

several buildings for its finished product storage. . .. (P)ortions of this subsidiary are 

leased to other companies for storage or industrial activity. 

Youngstown Sinter Company was the former United States Steel Corporation (hereinafter 

USS) Brier Hill Works sintering operation. When USS shut down this plant in the late 

1970's, Republic Steel Corporation/LTV Steel purchased and ran it to consume revert 

materials, which were too fine for direct use in the blast furnace. WCI purchased this 

wholly owned subsidiary from LTV in 1989 and spent nearly $10 million (over $7 

million for environmental projects) to bring it on-line in June of 1991. The sinter plant, 

renamed the Youngstown Sinter Company, was reactivated on June 13, 1991. 

WCI Captive Landfill is a solid waste facility located ... [on site]. It receives in excess 

of 100,000 tons of air and water pollution control dust and sludges and steelmaking slag 

annually. 

CD .00 at 40 - 42. 
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C. Filing of Necessary Documents 

" 
12. A preliminary conference was held on August 4, 1994. Attendees were: 

NAME 

Vin Purl 
Stephen R. Feldmann, Esq. 
Joan R. Kooistra, Esq .. 
Karen Winters, Esq. 

CD .07. 

REPRESENTING 

Ohio EPA 
Ohio EPA 
Ohio EPA 
Applicant 

13. Pursuant to instructions from the examiner, the following necessary documents were 
filed: 

a. The application signed by Applicant. CD .08. 

b. The 1993 renewal permit to which the modification is to attach. 
CD .09. 

c. Applicant's short statement of anticipated environmental impact 
and map. Id. 

d. Update to the compliance history. Id. 

14. The renewal permit authorizes the management of eleven tanks of 36,000 gallons each, 
and a 28,300 gallon pickling lines sump, for a total capacity of 424,000 gallons. The 
11 above ground storage tanks are contained within a diked area which measures 38 feet 
by 104 feet with 4.5 to 5 feet concrete walls serving as containment. The total capacity 
of the containment dike is approximately 45,000 gallons. The pickling lines sump is 
contained within a sump which provides approximately 80,000 gallons containment 
capacity. CD .09. 

15. The hazardous waste managed at the facility is listed as K062, spent pickle liquor 
generated by steel finishing operations of facilities within the iron and steel industry, and 
characterized as D006, cadmium. Id.; O.A.C. 3745-51-24, 3745-51-32. 
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D. Public Hearing I Adjudication Hean'ng I Disputed Issues 

" 16 A public hearing on the application, pursuant to R.C. 3734.05, was held on Tuesday, 
October 11, 1994, at Turner Junior High School auditorium, 1443 Mahoning Avenue, 
Warren, OH 44483. In accordance with R. C. 3734.05(D)(3)(a), a representative of the 
applicant having knowledge of the location, construction, operation, and closure of the 
facility attended the public hearing. CD .10. · 

17. No comments in opposition to the application, either in oral or written form, have been 
received into the record of this proceeding. Id. 

18. An adjudication hearing on this matter was conducted by telephone conference call on 
Friday, October 14, 1994, at 1:00 p.m., with the following counsel entering appearances 

upon the record: 

NAME 

Thomas Grever, Esq. 
Karen Winters, Esq. 

CD .11. 

19. The hearing was thereupon adjourned. Id. 

REPRESENTING 

Ohio EPA 
Applicant 

20. There are no disputed issues between the parties to this proceeding. · 

E. Disclosure Statement I Investigative Report 

21. Applicant's disclosure statement is dated November 7, 1991; personal history disclosure 
statements for key employees were received by the Attorney General on October 1, 1991. 
CD.OO at 83, 66. 

22. The Attorney General, within one hundred eighty days after receipt of the disclosure 
statement from an applicant for a permit, shall prepare and transmit to the Director an 
investigative report on the applicant, based in part upon the disclosure statement, except 
that this deadline may be extended for a reasonable period of time, for good cause, by 
the Director or the Attorney General. R.C. 3734.42 (A)(3). 

23. The investigative report of the Attorney General was received by the Director on October 
29, 1992. CD .00 at 36. 
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24. The investigative report was prepared by the Attorney General, Environmental 
Backgrpund Investigations Unit of the Bureau of Criminal Identification and Investigation 
(EBIU), which verified all infornration presented in the disclosure statement submitted 
by Applicant and its key employees. Where necessary, EBIU independently investigated 
all relevant aspects of the disclosure statements which could affect the statutory criteria 
for disqualification. Id. at 36. 

25. The Attorney General focused the background investigation on WCI and RENCO and its 
subsidiaries. Id. at 39. 

26. The four people whom Applicant described as key employees' have, collectively, more 
than ninety years experience in the steel industry. The manager of the Environmental 
Control group and the supervisor of the acid regeneration facility in particular have had 
experience in pollution control activities within the context of steel manufacturing. Mr. 
Shepker, the Environmental Control Group Manager, has worked in his current position, 
which is devoted entirely to environmental compliance and pollution prevention, since 
1988. Mr. Calderwood worked exclusively in the environmental departments of WCI, 
Inc. until 1989, thereafter as supervisor of the acid regeneration facility. · 

Attorney General Statutory Criteria Discussion at 1. (See Recommended Conclusion of 
Law No. 12.) 

27. Three of the key employees investigated by the Attorney General hold science degrees. 
The fourth man (Mr. Holzheimer) has an education degree and has completed in-house 
management training. Id. 

28. Through the Attorney General's investigation, no exceptions were revealed to the key 
employees's management experience, employment history, educational background, or 
credit history. The disclosure information was confirmed through the various personnel 
departments, educational institutions and independent investigative sources. None of the 
key employees has ever been convicted of a crime. CD .00 at 42. 

29. When the Attorney General reviewed the information Applicant disclosed about the 
individuals and the business concerns, it was largely accurate. Attorney General 
Statutory Criteria Discussion at 1. 

'Tom Shepker, Manager, Environmental Control; DavidJ. Calderwood, Supervisor, Acid Regeneration Facility; 

George Holzheimer, Purchasing Manager; and Patrick T. Kenney, General Superintendent, Finishing Operations. 
CD .00 at 42-44. 
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30. The Attorney General reviewed Applicant's compliance record with respect to air, water 
and ha.,ardous waste laws and regulations. Applicant was cited nine times in the late 
1980's and 1990's for air pollution violations. The violations were: excess visible 

emissions, excess particulate emissions, and excess sulfur dioxide emissions. The 
Director did not take enforcement action. 

Id at 2. 

31. Applicant holds an NPDES permit. During the time Applicant has owned and controlled 
the facility, it was cited for the presence of oil at certain outfalls, failure to install 

flowmeters in compliance with its permit, fail\rre to prevent discharge from an outfall not 

permitted to discharge and inappropriate location of an outfall pipe. The facility reported 
effluent violations on several occasions. Ohio EPA did not initiate enforcement action in 

response to any of the wastewater violations. 

Id. 

32. WCI, Inc. holds an NPDES permit for its METFAB division, which has not been cited 
for violations, nor enforcement actions initiated. METFAB has maintained compliance 
with its air permit. 

Id. at 3. 

33. The Attorney General reviewed Applicant's environmental compliance history with 
respect to the hazardous waste rules. The violations for which Applicant has been cited 
include: fmancial assurance and insurance coverage; failure to keep inspection logs and 
emergency lists updated; failure to complete personnel training; failure to provide 

appropriate containment for the contents of storage tanks; and failure to mark containers 
properly. In each case, the violation has been corrected, with no escalated enforcement 

action undertaken by the Ohio EPA. Id. at 2; Attorney General Investigative Report, 
Investigative Summary (Investigative Summary). 

34. The Attorney General reports that: 

The failure to provide adequate containment and the improper marking 
probably created the most immediate environmental risks. While the 
failure to provide adequate liability coverage and failure to provide for 
closure cost assurance are troubling, there is no evidence that any harm 
resulted from the facility's late compliance with the requirements of the 
rules. The personnel training violations and the failure to reflect new 
information and requirements in inspection logs are relatively minor 
violations which probably did not greatly endanger the environment during 
the time they occurred. · 

Attorney General Statutory Criteria Discussion at 2-3. 
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35. WCI subsidiary compliance, as reported by the Attorney General in his Investigative 

Summary, is set forth below: 

a. Beaver Coke Company - No environmental permits applied for or 
received. 

b. METFAB: 

i. Permit No. OH 006891 authorizes the discharge of 
non-contact cooling water, storm water and ground 
water. No violations or enforcement actions have 
been initiated. 

n. Air Permit No. 1576000865, issued by the Air 
Pollution Control Agency, Canton, Ohio, authorizes 
(on registration status) an asphalt coating dip tank 

·and a fugitive source (FOOl) for the roadways and 
parking lots. No violations reported. 

c. Niles Property, Inc- NPDES Permit No. OH0011266 for storm 
water and ground water. No violations were reported. 

d. Youngstown Sinter Company: 

i. Particulate emission testing conducted on August 
22, 1991 and October 18, 1991 revealed violations 
of OAC Rule 3745-17-11, the Ohio fugitive dust 
regulation. Extensive repair of the dust collector 
has been ongoing since the first violation. 
Additional inspection and repair of the dust 
collector were ordered after the second test failure. 
A third test was completed in 1991; the source was 
in compliance. 

n. Additional violations at the Youngstown Sinter 
Company relate to the capture and/or control of 
fugitive dust from material handling, aggregate 
storage, and sinter load-out stations. 

iii. No enforcement action has been initiated on the 
basis of Youngstown Sinter's violations. 
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e. 
,, 

.WCI Captive Landfill - Although Applicant took over the 
operations of the captive landfill in 1988 when it purchased the 
facility from LTV, Ohio EPA did not begin inspections until 
January, 1991. The Trumbull County Health Department does not 
conduct inspections at the facility. The following information was 
provided: 

1. January 31, 1991: The facility was approximately 
25 feet over the height shown in the operating 
report flied in July 1978; inadequate daily and 
intermediate cover; and although the facility had 
applied for a license, it had not received such 
license. 

ii. May 13, 1991: The facility was approximately 25 
feet over the height shown in the operating report 
flied in July of 1978; the facility was not utilizing 
an acceptable daily and intermediate cover; and 
abandoned drums were noted on the southeast 
corner at the base of the landfill. The OEP A found 
the barrels to be empty and they were removed. 

iii. June 3, 1991: The OEPA found. [that] the ... 
facility had not operated in compliance with 
approved detailed plans ... , [in that] the facility was 
approximately 25 feet over the height shown in the 
operating report flied July 5, 1978 ... and ... was 
not utilizing an acceptable daily or intermediate 
cover. 

IV. April 2, 1992: The OEPA inspection noted a 
violation of daily and intermediate cover. 

v. June 10, 1992: The OEPA noted a violation of daily 
and intermediate cover. 

v1. August 6, 1992: The OEPA noted the following 
violations: lack of daily and intermediate cover and 
erosion. 

No escalated enforcement activity was indicated. 

Investigative Summary at 2-4, 11. 

10 



WCI Steel, Inc. 
HAZARDOUS WASTE FACILITY BOARD 

Case No. 94-M-0184 March 3, 1995 

Report and Recommendation ENTERED BOARD'S JOURNAL 

36. Beginning in April, 1984, LTV Steel began recycling coal tar decanter sludge back to 
the col\:!! ovens by mixing the sludge with coal on the active portion of the coal pile, and 
charging the mixture into the coke ovens. On February 28, 1986, Ohio EPA advised 
LTV Steel that this activity constituted "storage" in a vicinity for which LTV had no 
hazardous waste permit. Findings and Orders, issued on September 2, 1988, ordered the 
submittal of a closure plan for the waste pile storage area to both the Ohio EPA and 
USEPA. LTV appealed the Findings and Orders on October 8, 1986 and the matter is 
still pending. LTV Steel stopped the recycling activity and began to send all tar decanter 
sludge to LTV Steel's Pittsburgh site. When Applicant took over the operation in 1988, 
three piles of coal tar decanter sludge still existed at the site. Together, Applicant and 
LTV have removed the piles and are sampling the area . 

.. 
Investigative Summary at 7. 

F. Update of Compliance History 

37. Applicant on September 2, 1994 filed an update of its compliance history indicating that: 

a. All described violations from inspections have been returned to 
compliance. 

b. The inspections of December 3, 1992 and November and 
December, 1993 (financial record review) evidenced substantial 
compliance and compliance, respectively. 

CD .09 

38. The above filing contained a December 22, 1993 letter to Applicant from Ohio EPA 
stating that: 

To demonstrate compliance with the financial assurance requirements for 
closure, WCI Steel, Inc. uses Letter of Credit No. 513027P issued on 
November 12, 1993 by CoreStates Philadelphia National Bank currently 
in the amount of $550,000. A standby Trust Agreement entered into as of 
December 10, 1993 between WCI Steel, Inc. and Society National Bank 
accompanies the Letter of Credit. This Letter of Credit replaced Letter of 
Credit No. 512053P issued on January 29, 1993 in the amount of 
$325,000. The previously referenced Letter of Credit No. 512053P 
replaced Letter of Credit No. 510307P issued on August 31, 1991 in the 
amount of $300,000. Both Letters of Credit remain outstanding. 
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To demonstrate liability coverage for sudden accidental occurrences WCI 
,,')teel, Inc. uses a financial test as specified in OAC rule 3745-66-47(F). 
The most recent financial test documentation for WCI Steel, Inc. dated 
January 22, 1993 for the fiscal year ending October 31, 1992, was 
received October 13, 1993 by letter from Margaret Stollar. 

Upon review of the · financial assurance and liability coverage 
documentation, no violations were found. Therefore, the WCI Steel, Inc. 
facility is in compliance with OAC rules 3745-66-42, 3745-66-43 and 
~3745-66-47 at this time. 

Id. 

39. The review of the compliance history does not show any pattern to the violations or any 
repeated violations that would indicate an underlying problem. 

G. Pennits Tenns and Conditions 

40. The application transmittal did not included draft permit terms and conditions and no 
party to this proceeding has flied proposed terms and conditions. CD .00. 

II. CONCLUSIONS OF LAW 

The examiner, having considered his statutory duty under R.C. Chapters 119 and 3734, the 
procedural rules of the Board, as well as the record of this proceeding, recommends the Board 
approve and adopt the conclusions of law, with discussions, set forth below: 

A. Jurisdiction 

1. The Board shall approve or disapprove an application for a modification of a hazardous 
waste facility installation and operation permit in accordance with R.C. 3734.05(D). 
R.C. 3734.05(I)(4)(a). 

2. R.C. 3734.05(I)(4)(a) clearly specifies that any aspect of a facility being operated under 
an existing permit which is. not being modified is not subject to review by the Hazardous 
Waste Facility Board. CECOS v. Shank (1991) 74 Ohio App. 3d 43; 598 N.E.2d 40. 

3. For the Board to act on an application to modify a permit, the Board must first find that 
Applicant possesses a valid permit and that the aspects of the permitted facility or its 
operations that are subject to Board review have been appropriately identified. In the 

Matter of Aristech Chemical Corporation, Report and Recommendation of the Hearing 
Examiner, Case No. 93-M-0251, CD .51, (Aristech), at 8. 
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Discussion: See In the Matter of Battelle Memorial Institute, Case No. 92-M
,0572 (Battelle), Panel Discussion of Preliminary Issues, CD .27 at 10: 

. . . (B)efore the Boatd can act on an application or part of an 
application, it must have jurisdiction . . .. The Boatd cannot imply 

· jurisdiction from a contextual interpretation of an application or 
draft permit. The Board has jurisdiction only over that which is 
expressly classified by the Director as requiring Board action. 
(Emphasis added.) 

See also Battelle, Ruling on Suspension of Proceedings, Entry Scheduling Status 
Conferences, Continuances, CD .67 at 1: 

Panel still views the existence of a permit as a logical component 
of a permit modification proceeding .... (Emphasis added.) 

4. The determination of modification by the Director and the manner in which it was 
perfected, provided the definitive aspect of the permitted facility or its operations that is 
to be modified and subject to review by the Boatd pursuant to R.C. 3734.05(D). 

5. As Applicant is in possession of a valid permit, together with Conclusion of Law No.4, 
the application of WCI Steel, Inc., Ohio Hazardous Waste Facility Installation and 
Operation Permit No. 02-78-0184, for its Warren, Ohio facility, is properly before the 
Boatd and within Boatd jurisdiction. 

B. Public Hearing 

6. The R.C. 3734.05(D)(1)(3)(a) public heating is an explicit, administrative function of the 
Hazardous Waste Facility Boatd, with no direct or legal relationship to the adjudication 
heating and the hearing examiner simply has no jurisdiction to interpret, limit or modify 
the scope of the public hearing except as to issues raised by the patties in the 
adjudication of a patticulat case. In the Matter Waste Technologies Industries (WTI), 

Ruling on Motion to Strike, Case No. 93-0-0589, CD .63. 

C. Issues in Dispute I Adjudication Hearing 

7. The Board shall heat and decide all disputed issues between the patties respecting the 
approval or disapproval of the application. R.C. 3734.05(D)(3)(c). 

8. The Boatd shall conduct any adjudication heating upon disputed issues in accordance 
with Chapter 119 of the Revised Code and the rules of the Boatd governing the 
procedure of such hearing. R.C. 3734.05(D)(5). 
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9. In any adjudication hearing required by R.C. 119.01 to 119.13, an agency may appoint 
an examiner to conduct the hearing, who shall submit to the agency a written report 
setting forth his findings of fact and conclusions of law and a recommendation of the 
action to be taken by the agency. R. C. 119.09. 

10. When there are no disputed issues between the parties, there is no longer any case or 
controversy to be adjudicated or decided. In such a situation an exantiner shall fulfill 
his/her statutory and regulatory duties by filing a report declaring that there are no issues 
in dispute and by making a recommendation for further action based thereon. In the 
Matter~of Ashland Chemical Company, Division of Ashland Oil, Inc., Report and 
Recommendation of the Hearing Examiner, Case No. 93-NF-0631, CD. 71 at 8; Aristech 
at 9. 

D. Disclosure Statement I Investigative Repon 

11. A review of an application by the Board of an off-site facility shall include a review of 
the disclosure statement and investigative report. R.C. 3734.41; R.C. 3734.42 (A)(4). 

12. Documents contained in the record of proceeding to which confidential status has not 
been provided by the Board, such as the Unredacted Copy of the Investigative Report of 
the Attorney General, are public record and appropriate to be the foundation for fmdings 
of fact. See Wl7, CD .46, attached letter: 

The . . . [Unredacted Copy of the Investigative Report of the Attorney 
General] is in the possession of the Board, as it was included in the 
Director's transmittal of the WTI permit application. For the reasons 
discussed below, I view the document as a public record .... 

The document is included in the term "public record," as it is a 
"document. .. received by or coming under the jurisdiction of any public 
office of the state . . . which serves to document the organization, 
functions, policies, decisions, procedures, operations, or other activities 
of the office." R.C. 149.011. Further, it is my opinion that the release 
of said document is NOT precluded by the provision ofR.C. 149.434 nor 
R.C. 3734.435

• 

•said document should not be considered as a trial preparation nor confidential law enforcement record, as any 

such record would have lost statntory protection when the document was transmitted. 

-'The prohibition against release would appear to attach only to the Attorney General and representatives of that 

office. 
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See also WTI, CD .49, Response from the Ohio EPA, through its counsel the Attorney 

General: • ... the Staff will not object to the anticipated release ... [of the Unredacted 

Copy of the Investigative Report of the Attorney General]. • 

E. Relevant Criteria 

13. Where a permit modification consists only of a change of ownership, the applicable R.C. 

3734.05(D)(6) criteria are R.C. 3734.05(D)(6)(b), which portions relate to change of 

ownership and financial requirements; R.C. 3734.05(D)(6)(e), which portions relate to 

change~of ownership; and R.C. 3734.05(D)(6)(t)6
• In the Matter of Occidental Chemical 

Corporation, Report and Recommendation of the Adjudication Panel, Case No. 91-M-

0078 (Occidental), CD .36 at 39, adopted and approved by the Board's Opinion and 

Final Orders, journalized on June 29, 1993. 

E.l Director's Peiformance Standards 

14. The Board in the past has and will continue to give deference to the Ohio EPA in the 

interpretation of, and determination of compliance with, the hazardous waste rules; rules 

which are proposed, adopted, supervised and enforced by the agency. Absent a dispute 

"The board shall not approve an application for a hazardous waste facility installation and operation permit 

unless it finds and determines as follows ... 

(b) That the facility complies with the director's hazardous waste standards adopted pursuaot 

to section 3734.12 of the Revised Code. 

* * * 

(e) That the facility will comply with Chapters 3704., 3734., and 6111. of the Revised Code 

and all rules and standards adopted under those chapters. 

* * * 

(f) That if the owner of the facility, the operator of the facility, or any other person in a 

position with the facility from which be may influence the installation and operation of 

the facility bas been involved in any prior activity involving transportation, treatment, 

storage, or disposal of hazardous waste, that person bas a history of compliance with 

Chapters 3704., 3734., and 6111. of the Revised Code and all rules and standards 

adopted under those chapters, the 'Resource Conservation and Recovery Act of 1976,' 

90 Stat. 2806, 42 U.S.C.A. 6921, as amended, and all regnlations adopted under it, and 

similar laws and rules of other states if any such prior operation was located in another 

state that demonstrates sufficient reliability, expertise, and competency to operate a 

hazardous waste facility under the applicable provisions of Chapters 3704., 3734., and 

6111. of the Revised Code, the applicable rules and standards adopted under those 

chapters, and terms and conditions of a hazardous waste facility installation and operation 

permit, given the potential for harm to the public health and safety and the environment 

that could result from the irresponsible operation of the facility. 
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among the parties or issue raised by the Board, an agency determination of an applicant's 

comp4ance or ability to comply with a rule will suffice and be the foundation for the 

necessary fmding of fact and conclusion of law that the facility "complies with the 

director's hazardous waste standards .... " R.C. 3734.05(D)(6)(b). (See also Occidental 

at 22-23 ); In the Matter of Monsanto Company, Opinion and Final Orders, Case No. 

91-M-0604 (Monsanto), CD .85 at 10. 

15. The facility will comply with the applicable Director's performance standards. 
R. c. 3734.05 (D)(6)(b). 

E.2 Compliance with Ohio. Environmental Chapters and Rules 

16. Enforcement jurisdiction of R.C. Chapters 3704., 3734., and 6111. and all rules and 

standards adopted under those chapters is within the Ohio EPA. R.C. 3704.03; 3704.06; 

3734.05; 3734.10; 3734.13; 6111.03. 

17. Applicant's environmental permits were issued following public comment and an 

opportunity for public participation and were appealable. IIi such sense, an examination 
of the permit issuing agency's actions by the Board would be an impermissible collateral 

attack on said permitting actions. In the Matter of Waste Technologies, Written Order 
and Final Opinion, Case No. 82-NF-0589, at 57. 

18. The fact that environmental permits have been issued for a facility, though, does not 
relieve the Board of its obligation to examine the environmental impacts of emissions or 
releases in connection with the findings and determinations it must make under R.C. 

3734.05(D)(6), including the determination that the facility complies with R.C. Chapters 

3704., 3734., and 6111. and all rules and standards adopted under those chapters. Id. 

19. The Board in the past has and may continue to give deference to the various primary 

permit issuance and enforcement agencies with respect to compliance with the Chapters 
and rules upon which such agencies have permitting and enforcement (compliance 

determination) authority. Absent a dispute among the parties or issue raised by the 
Board, an agency determination of an applicant's compliance or ability to comply with 

such chapters and rules may suffice and be the foundation for the necessary finding of 
fact and conclusion of law that the facility "will comply with Chapters 3704., 3734., and 

6111. of the Revised Code and all rules and standards adopted under those chapters." 

Discussion: See Discussion after Conclusion of Law No. 23. 

20. The facility will comply with the applicable provisions ofR.C. Chapters 3704, 3734, and 
6111 and all applicable rules and standards adopted under these Chapters. R.C. 

3734.05(D)(6)(e). 
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E.3 History of Compliance 
,, 

21. It is established precedent that the compliance history statute must not be interpreted as 

requiring violation free facility operation or intending to automatically disqualify every 
applicant who has paid a penalty or been subject to an enforcement order. (See In the 

Matter of Erieway, Inc., Case No. 87-MR-0387, Report and Recommendation of the 
Adjudication Panel, filed October 31, 1988, at 3.) Rather, what the statute contemplates 

is evidence of acts of compliance (a history of dealing responsibly with environmental 

problems) which, when compared against acts of noncompliance, demonstrates that the 
applicant is sufficiently reliable, expert, and competent to operate the facility under 

applicable provisions of R.C. Chapters 3704., 3734., and 6111., and terms and 

conditions of the modification permit, given the potential for harm to the public health 
and safety and the environment that could result from the irresponsible operation of the 
facility. R.C. 3734.05(D)(6)(f). In other words, the required demonstration is evidence 

sufficient to justify a prediction of future facility management consistent and in 

compliance with the permitting standards and criteria. 

Monsanto at 14. 

22. The decision to take an [enforcement] action, the time frame within which to commence 
such an enforcement action and the authority to determine what events and which 

developments will precipitate such an enforcement action are decisions within the 
discretion of the Director. Miller v. Schregardus (1991}, Case No. EBR 132470, 1991 
Ohio ENV LEXIS 9. 

23. The Board in the past has and may continue to give deference to the various primary 
permit issuance and enforcement agencies with respect to the establishment of a record 

of compliance, and deference to the EBIU as a primary investigatory body. 

Discussion: A decision to undertake enforcement of environmental 
violations is within the discretion of the Director. As regards an 
investigation into an applicant's disclosure statement and other relevant 
compliance history information, jurisdiction and statutory authority has 
been granted primarily to the EBIU. While the stated positions of the 
Attorney General and the Director regarding areas of their particular 
expertise and primary jurisdiction are not binding upon the Board, 
appropriate weight may be accorded. 

The examiner recommends Conclusions of Law Nos. 19 and 23 as 
extension of that espoused by the Board in Monsanto. 

24. As all of the violations cited have been remediated and there has been no escalated 

enforcement action on the part of the Ohio EPA, Applicant has demonstrated the 

requisite history of dealing responsibly with environmental matters. 
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25. Applicant, as owner and operator of the facility, and all persons in a position with the 
facility Jrom which they may influence the installation and operation of the facility, have 
a record of compliance with R.C. Chapters 3704, 3734, and 6111 and all rules and 
standards adopted thereunder, the Resource Conservation and Recovery Act and all 
regulations promulgated thereunder, and similar laws and rules of other states, that 
demonstrates sufficient reliability, expertise, and competency to operate a hazardous 
waste facility under the applicable provisions ofR.C. Chapters 3704, 3734, and 6111 and 
the applicable rules and standards adopted under those chapters, given the potential for 
harm to the public health and safety and the environment that could result from the 
irrespoiisible operation of the facility. R.C. 3734.05(D)(6)(±) . 

. F. Pennit Terms and Conditions 

26. If the Board approves an application for a hazardous waste facility installation and 
operation permit [or modification thereof], as. a part of its written order it shall issue the 
permit upon such terms and conditions as the Board finds are necessary to ensure the 
construction and operation of the hazardous waste facility in accordance with the 
standards of R.C. 3734.05. R.C. 3734.05(D)(6) 

27. After a review and consideration of the record, it is not necessary to issue permit terms 
and conditions in addition to those set forth in the renewal permit to ensure the 
construction and operation of the facility in accordance with the standards of R. C. 
3734.05. 

G. Entitlement to Pennit 

28. Applicant meets and complies with all applicable prerequisites and requirements for the 
issuance of a hazardous waste facility installation and operation permit modification and 
has met its burden of proof with respect to adjudication of each and every one of the 
applicable siting criteria set forth at R.C. 3734.05(D)(6). 
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29. Applicant has demonstrated entitlement to the issuance of such permit modification 
purstla.llt to R.C. Chapter 3734 and the rules and standards adopted thereunder. 

RECOMMENDATION 

There being no disputed issues between the parties, no necessary permit terms and conditions 
to be imposed, and no further participation by staff required, unless so directed by the Board, 
the examiner""respectfully recommends that the Board meet to approve and adopt the 
recommended herein Findings of Fact and Conclusions of Law, and issue a written opinion and 
final order granting the permit modification. 

Respectfully submitted, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Plaintiff, 

) 

) 

) 

) 

v. ) 

) 

CIVIL ACTION NO. 4:98CV1082 

WCI STEEL, INC., 

Defendant. 

) 

) 

) 

) 

JUDGE JAMES S. GWIN 

___________________________ ) 

PLAINTIFF UNITED STATES' DEPOSITION CESIGNATIONS 

The United States intends to offer the testimony of the 

following witnesses through deposition designations. These 

witnesses are either current employees of Defendant WCI Steel, 

Inc., or are unavailable pursuant to Rule 32 of the Federal Rules 

of Civil Procedure. 

Witness Status Attachment 

Michae;l Ballas Employee 1 
William Boyd Employee 2 

Glenn Dunn Employee 3 
Michael Gaydosh Employee 4 
Richard Gradishar Unavailable 5 

Grady Holt Employee 6 

Joseph Logan Unavailable 7 

Robert McCoy Employee 8 
Keith McLaughlin Employee 9 

Ronald Risko Employee 10 
Dennis Ritter Unavailable 11 
Randal Rodgers Employee 12 
Thomas Shepker Employee 13 



Herman Showalter Employee 14 
James Skubak Unavailable 15 
James Stack Unavailable 16 
Joseph Stock Unavailable 17 
Kevin White Employee 18 
Raymond Zeuner Employee 19 



Ballas Deposition Designations 

Michael G. Ballas began working the Warren facility in March of 
1989 as a laborer in the cold strip finish and the blast furnace. 
He became a central wastewater treatment plant (CTP) operator 
approximately three months later. His responsibilities as a CTP 
operator include monitoring the central treatment plant, 
including the pH of Pond 6 wastewater flowing into the CTP, 
making hourly turn audits, documenting the activities during his 
shift, and reporting any problems to supervision. 

Page 12, line 24 through Page 13, line 3 

Page 16, lines 14-16 

Page 19' line 10 through Page 21' line 12 

Page 30, lines 5-24 

Page 31, line 16 through Page 38, line 25 

Page 39, lines 7-24 

Page 42, line 2 through Page 43, line 25 

Page 45, lines 8 through Page 47, line 20 

Page 50, line 10 through Page 56, line 5 

Page 57, line 11 through Page 58, line 9 

Page 5,8' line 16 through Page 62, line 17 

Page 64, line 7 through Page 65, line 21 

Page 67, line 25 through Page 68, line 15 

Page 71, line 6 through Page 72, line 10 

Page 73, line 1 through Page 74, line 24 

Page 76, line 18 through Page 81, line 3 

Page 81, line 17 through Page 82, line 2 



Page 88, line 8 through Page 89, line 3 

Page 95, line 19 through Page 97, line 4 

Page 101, line 11 through Page 103, line 10 
Page 108, line 16 through Page 109, line 4 

Page 126, line 17 through Page 129, line 16 

Page 131, line 20 through Page 132, line 1 

Page 132, line 21 through Page 134, line 7 

Page 175, line 17 through Page 177, line 9 



William Boyd Deposition Designations 

William W. Boyd, Jr. has been General Supervisor of Maintenance, 
Rolling & Finishing, at WCI Steel since April 1, 1988. He has 
worked at various jobs at the Warren facility for approximately 
29 years. Mr. Boyd is generally responsible for maintenance of 
equipment inside the nine building at the rolling and finishing 
department. The department has two picklers, two temper mills, 
two slitters, one tandem mill, annealing section and numerous 
cranes. There are approximately 400 employees in the department. 

Page 106, line 23 through Page 107, line 2 

Page 181, lines 4-16 

Page 182, lines 4-12 

Page 183, line 13 through Page 184, line 24 

Page 188, line 12 through page 189, line 3 

Page 221, lines 22c24 

Page 283, line 19 through Page 284, line 10 



Glenn Dunn Deposition Designations 

Glenn Dunn is a Combustion Repairman at WCI Steel, Inc. He has 
been employed as a Combustion Repairman from September 1988 to 
the present. Mr. Dunn's duties as a Combustion Repairman have 
included cleaning and calibrating the pH probe and meter that 
measure the pH of the wastewater as it enters the Central 
Treatment Plant from Pond 6. 

Page 20, lines 1-13 

Page 2 0' line 22 through Page 21, line 4 

Page 21' lines 9-12 

Page 21, line 19 through Page 22, line 13 

Page 22, line 25 through Page 23, line 9 

Page 23, line 21 through Page 24, line 9 

Page 27, lines 1-10 

Page 28, line 22 through Page 31, line 11 

Page 34, line 14 through Page 35, line 16 

Page 42, line 20 through Page 44, line 1 

Page 46, lines 2-12 

Page 4;7, line 9 through Page 53, line 19 

Page 55, lines 9-14 

Page 57, lines 19-25 

Page 58, line 10 through Page 59' line 6 

Page 59, line 7 through Page 62, line 3 

Page 63, line 14 through Page 64, line 16 

Page 68, lines 7-19 



Page 71, line 22 through Page 72, line 23 

Page 74, line 15 through Page 75, line 21 

Page 77, line 5 through Page 80, line 9 

Page 83, lines 7-16 

Page 87, line 12 through Page 88, line 11 

Page 103, line 23 through Page 104, line 5 



Gaydosh Deposition Designations 

Paul Michael Gaydosh began working that WCI's Warren facility in 
May of 1989 as a crane operator. In 1990 Mr. Gaydosh began 
working as a central wastewater treatment plant (CTP) operator. 
During the relevant time period, Mr. Gaydosh's responsibilities 
generally include monitoring and recording the pH wastewater 
flowing into the CTP. 

Page 12, line 13 through Page 18, line 12 

Page 20, line 4 through Page 29' line 17 

Page 30, line 11 through Page 37, line 3 

Page 44, line 11 through Page 45, line 4 

Page 46, line 17 through Page 51, line 12 

Page 52, line 8 through Page 55, line 17 

Page 76, lines 3-22 

Page 83, line 22 through Page 86, line 1 



Richard Gradishar Deposition Designations 

Richard Gradishar was an Environmental Engineer in the 
Environmental Department at WCI Steel, Inc. from September 1988 
until May, 1997. Mr. Gradishar was the individual in the 
environmental group responsible generally for water issues, 
including overseeing compliance with the Clean Water Act. Mr. 
Gradishar began working at the Warren facility in 1959 as a 
laborer. He became an Environmental Engineer in the 1971-1972 
period. 

Page 19, lines 15-22 

Page 28, line 18 through Page 29, line 15 

Page 30, line 14 through Page 32, line 25 

Page 37, line 5 through Page 41, line 4 

Page 41, lines 9-23 

Page 41, line 24 through Page 43, line 12 

Page 44, line 3 through Page 45 line 3 

Page 46, line 19 through Page 47, line 6 

Page 48, lines 20-23 

Page 49, line 7 through Page 50, line 14 

Page 51, lines 6-20 

Page 54, lines 6-25 

Page 55, lines l3-17 

Page 56, line 2 through Page 57, line 14 

Page 58, line 13 though Page 60, line 12 

Page 62, line 8 through 63, line 8 



Page 64, lines 2-17 

Page 67, lines 15-17 

Page 68, lines 5-10 

Page 70, line 11 through Page 71, line 20 

Page 72, lines 1-20 

Page 86, lines 14-25 

Page 87, lines 1-3 and 10-14 

Page 95, line 3 through Page 96, line 18 

Page 98, line 18 through Page 99, line 12 

Page 10:)' lines 5-13 

Page 101' lines 1-5 

Page 111, line 21 through Page 112, line 19 

Page 122, lines 7-13 

Page 126, line 8 through Page 127, line 7 

Page 131, lines 20-24 

Page 132, lines 10-13 

Page 132, line 19 through Page 134, line 1 

Page 142, line 25 through Page 146' line 24 

Page 158' line 17 through Page 161 line 10 

Page 187' line 10 through Page 188, line 15 

Page 190' line 24 through Page 191, line 13 

Page 191, line 20 through Page 192, line 20 

Page 193, line 23 through Page 194, line 4 



Page 195, lines 8-24 

Page 206, lines 3-9 

Page 207, line 9 through Page 209' line 2 

Page 209, lines 14-18 

Page 211, line 17 through Page 214, line 16 

Page 215, line 24 through Page 217, line 16 

Designations from September 17, 1996 Deposition 

Page 293, line 15 through Page 294, line 11 

Page 294, line 24 through Pa~e 295, line 19 

Page 296, lines 1-6 

Page 296, lines 18-20 



Holt Deposition Designations 

Grady Holt began working at the Warren facility in 1979 as a 
management trainee in the hot strip finishing department (which 
is currently known as the Rolling and Finishing Department) . He 
later became the turn supervisor and finally became the general 
supervisor of the Rolling and Finishing Department. From 1973 
through 1979, Mr. Holt attended Youngstown State University where 
he studied industrial management. 

Page 6' line 18 through Page 7, line 25 

Page 10, line 16 through Page 24, line 11 

Page 33, line 7 through Page 34, line 12 

Page 36, line 5 through Page 44, line 11 

Page 48, line 1 through Page 64, line 13 

Page 72, line 3 through Page 81, line 5 

Page 82, line 25 through Page 85, line 19 

Page 88, line 18 through Page 99, line 14 

Page 100, line 2 through Page 109, line 7 

Page 112, line 1 through Page 115, line 4 

Page 138, line 12 through Page 142, line 

Page ],4 8' line 1 through Page 149' line 8 



Joseph Logan Deposition Designations 

Joseph Logan, Jr. worked for Killam Associates from 1989 to 1998. 
Mr. Logan was a senior project engineer from 1991-1998. While at 
Killam, Mr. Logan worked on several projects for WCI Steel. Mr. 
Logan received a Master Degree in environmental engineering from 
the New Jersey Institute of Technology in 1988. He is licensed 
as Professional Engineer in New Jersey and Pennsylvania. 

Page 15, lines 24-25 

Page 16, lines 6-10 

Page 17, lines 8-16 

Page 27' line 19 through Page 28, line 3 

Page 72, lines 4-16 

Page 73, lines 16-19 

Page 74, lines 3-9 

Page 75, line 16 through Page 76, line 17 

Page 9'6' lines 10-16 

Page 98, line 19 through Page 99, line 10 

Page 131, line 14 through Page 133, line 7 

Page :1,4 9' line 8 through Page 150' line 21 



Robert McCoy Deposition Designations 

Robert McCoy is the Supervisor of Operations at the Acid 
Regeneration Plant at WCI. He has held his current position 
since 1993. Previously, Mr. McCoy was a foreman in the Rolling 
and Finishing Department at WCI. Mr. McCoy has worked at the 
Warren facility for 20 years. 

Page 8, line 1 through Page 9' line 2 

Page 9' line 21 through Page 10, line 10 

Page 11, lines 14-22 

Page 13, lines 7-9 

Page 24, lines 3-14 

Page 36, line 22 through Page 38' line 10 

Page 44, lines 16-19 

Page 83, lines 19-23 

Page 119, line 21 through Page 120, line 3 

Page 121, lines 2-10 

Page 134, line 23 through Page 138, line 3 

Page 150, line 12 through Page 151, line 11 

Page ],81, lines 16-124 

Page 184, line 9 through Page 185, line 9 

Page 186, line 17 through Page 187, line 14 

Page 191, line 6 through Page 192, line 13 

Page 193, lines 12-20 

Page 196, line 8 through Page 197' line 10 

Page 204, line 20 through Page 205, line 6 



Page 210, lines 11-17 

Page 211, lines 22-25 

Page 240, lines 9-20 

Keith McLaughlin Deposition Designations 

Keith A. McLaughlin began working at the Warren facility in 
August of 1987 as a chemist in the basic oxygen furnace (BOF) 
lab. In January of 1991 he became an environmental engineer in 
the Environmental Department at WCI. His responsibilities 
generally include oversight and compliance with of the Clean Air 
Act regulations and issues related to solid and hazardous waste. 

Page l, line 7 through Page 15, line 1 

Page 16, lines 4-21 

Page 17, line 11 through Page 18, line 12 

Page 19, line 14 through Page 22, line 14 

Page 22, line 21 through Page 23, line 12 

Page 24, lines 12-24 

Page 25, line 22 through Page 27, line 4 

Page 29, line 14 through Page 30, line 22 

Page 43, lines 6-16 

Page 50, line 24 through Page 51, line 19 

Page 55, line 13 through Page 56, line 22 

Page 61, line 22 through Page 62, line 19 

Page 63, lines 21-25 

Page 65, line 5 through Page 68, line 9 



Page 74, line 24 through Page 75, line 22 

Page 90, lines 8-12 

Page 99, line 16 through Page 100, line 7 

Page 103, line 11 through Page 105, line 22 

Page 134, line 21 through Page 137, line 25 

Page 143, line 16 through Page 144, line 20 

Page 148, line 8 through Page 151, line 23 



Ronald Risko Deposition Designations 

Ronald Risko is a Central Treatment Plant Operator at WCI Steel. 
He has held that position on a full-time basis since 1994. From 
1991-1994, Mr. Risko worked part-time as a Central Treatment 
Plant operator. 

Page 31, line 2-12 

Page 32, lines 1-14 

Page 60, line 18 through Page 62, line 19 

Page 65, line 15 through Page 66, line 4 

Page 67, lines 1-10 

Pages 67, line 25 through Page 68, line 9 

Page 69, lines 5-10 

Page 69, lines 22-25 

Page 70, line 18 through Page 71, line 18 

Page 79, line 5 through Page 80, line 23 

Page 82, lines 7-13 



Dennis Ritter Deposition Designations 

Dennis Ritter is a Project Manager at Killam Associates in the 
industrial wastewater group. Mr. Ritter has worked at Killam 
Associates (and its predecessor corporation Duncan, Lagnese & 
Associates) since 1988. He has worked on several projects for 
WCI Steel. Mr. Ritter received a Bachelor of Science Degree in 
Chemical Engineering from the University of Pittsburgh in 1986. 

Page 24, lines 20-23 

Page 45, line 9 through Page 4 7' line 13 
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Randal Rodgers Deposition Designations 

Randal Rodgers is a Central Treatment Plant Operator at l"CI 
Steel. He has held that position since September 1988. 
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Shepker Deposition Designations 

Thomas 0. Shepker began working at the Warren facility in October 
of 1975 as Assistant Chief Chemist. In March of 1976, Mr. 
Shepker became the Chief Chemist. Finally, in May of 1988, he 
became the Environmental Control Manager. His responsibilities 
generally include overseeing the environmental control program, 
including compliance with the Resource Conservation and Recovery 
Act. 
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Showalter Deposition Designations 

Since 1988, Herman Showalter has worked at WCI Steel's Warren 
facility as the area supervisor of the central wastewater 
treatment plant (CTP). As area supervisor of the CTP, Mr. 
Showalter supervises the CTP operators, who are responsible for, 
among other things, monitoring and recording the pH of the 
wastewater flowing into the CTP from Pond 6. 
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James Skubak Deposition Designations 

James Skubak worked for Killam Associates from January 1989 until 
April, 1998. Mr. Skubak's title was Manager of Industrial Waste 
Services. Mr. Skubak managed a group of people who performed 
industrial wastewater projects. He also managed his own 
projects. Mr. Skubak was involved in several projects for WCI 
Steel. Mr. Skubak received a Masters Degree in Civil Engineering 
from the University of Pittsburgh in 1981. He is a registered 
Professional Engineer in Pennsylvania, Ohio, Indiana, Illinois 
and Georgia. 
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Stack Deposition Designations 

James V. Stack began working at the Warren facility in July of 1988 
as President and chief executive officer for LTV Steel (later 
purchased by Renco Steel in September of 1988 and became WCI 
Steel). In November of 1994, Mr. Stack retired, but returned as 
President for WCI from September of 1995 through April of 1996, 
when he retired again. Currently, Mr. Stack serves as a consultant 
to WCI. 
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Joseph Stock Deposition Designations 

Joseph Stock worked for WCI Steel, Inc. from January 1996 until 
February 1999. After completing a year of training, Mr. Stock 
became an Environmental Engineer responsible generally for water 
issues including overseeing compliance with the Clean Water Act. 
Mr. Stock took over for Richard Gradishar in 1997. 
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Kevin White Deposition Designations 

Kevin White is a Combustion Engineer at 1'/CI Steel, Inc. He has 
held that position since January 1998. Mr. White supervises the 
combustion repairmen that calibrate the pH probes and meters 
located at the Central Treatment Plant. Prior to holding his 
current position, Mr. White was a management trainee at WCI from 
August 1996 to January 1998. 
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Raymond Zeuner Deposition Designations 

Raymond Zeuner is WCI Steel's Chief Engineer. Mr. Zeuner has 
been the Chief Engineer at the Warren facility since February, 
1981, when Republic Steel owned the steel plant. Since 
September, 1988, when WCI took over the facility, Mr. Zeuner's 
duties have included overseeing WCI's Environmental Department. 
In addition, Mr. Zeuner oversees the Engineering Department which 
is involved in the development and implementation of capital 
projects at the steel plant. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. 4:98 CV 1082 

WCI STEEL, INC., JUDGE JAMES S. GWIN 

Defendant. 

PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

1 Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 

Influent From Pond No. 6 By Year and Total1988-

1998 

la Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 

Influent From Pond No. 6 By Month and Total . 

Year, 1988 

I 
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
LD. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

lb Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Total 
Year, 1989 

lc Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Total 
Year, 1990 

ld Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Total 
Year, 1991 

1e Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Total 
Year, 1992 

1f Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Total 
Year, 1993 

.. ' -
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

lg Summary: Number and Distribution of pH 

Measurements WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Total 
Year, 1994 

lh Summary: Number and Distribution of pH 

Measurements WCI Central Treatment Plant 

Influent From Pond No. 6 By Month and Total 

Year, 1995 

li Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Total 

Year, 1996 I~ 
lj Summary: Number and Distribution of pH 

! 

Measurements WCI Central Treatment Plant 

Influent From Pond No. 6 By Month and Total 

Year, 1997 

lk Summary: Number and Distribution of pH 
Measurements WCI Central Treatment Plant 

Influent From Pond No. 6 By Month and Total 

Year, 1998 
- -- -- ---- - ---

- ---~ ----- ----~ 
···-
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I. D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

2 Summary: Number of Days with pH Measurement 
of 2 or Below WCI Central Treatment Plant Influent 
From Pond No. 6 By Month and Year 1988-1998 

3 Summary: Number of Days with pH Measurement 
of 1. 7 or Below WCI Central Treatment Plant 
Influent From Pond No. 6 By Month and Year 
1988-1998 

' i 

4 Summary: Differences Between pH Measurements: 
Probe Readings vs. Grab Samples WCI Central 
Treatment Plant Influent From Pond No. 6 1995-
1998 

5 Photograph Nos. 19 and 20 from U.S. EPA 
Inspection Report (Inspection May 27, 1993). Pond 
No.5 

6 Photograph Nos. 23 and 24 from U.S. EPA 
Inspection Report (Inspection May 27, 1993). Pond 
No.6 

7 Photograph No. 21 from U.S. EPA Inspection 
Report (Inspection May 12, 1993). Pond 6A 

8 Photograph No. 22 from U.S. EPA Inspection 
Report (Inspection May 12, 1993). Area between 
Mahoning River and Pond No. 6A 

. 

' - . -~ 
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not /i 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted/j 

9 Demonstrative: Percentage of pH Measurements of 

2 or Below WCI Central Treatment Plant Influent 

from Pond No.6, by Month 

10 Demonstrative: Number of Days in Year with pH 

Measurements of 2 or Below WCI Central 
Treatment Plant Influent from Pond No. 6 By Year 

1988 - 1998 

11 Demonstrative: Percentage of Days in Year with pH 

Measurements of 2 or Below WCI Central 
Treatment Plant Influent from Pond No. 6 By Year 
1988 - 1998 

12 Demonstrative: Percentage of pH Measurements of 

2 or Below WCI Central Treatment Plant Influent 

from Pond No. 6 By Year 

13 Demonstrative: Distribution of pH Measurements 

1988 - 1998 WCI Central Treatment Plant Influent 
from Pond No.6 

14 Demonstrative: Distribution of pH Measurements 
1988- 1998 WCI Central Treatment Plant Influent 

from Pond No.6 
-- -----
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
LD. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

15 Diagram: Hot & Cold Rolled Sheet Mill Products 
(Steel Processing Flowlines Booklet, published by 
the American Iron and Steel Institute, 1992) 

16 Diagram: WCI Steel Facility in Warren, Ohio 
(WCI-R 014959) 

'17 Schematic Flow Diagram, WCI Central Treatment 
Plant, dated September 14, 1989 (WCI-R 009073) 

18 Schematic Flow Diagram, WCI Cold Mills and BOF 
Production Sources of Wastewater (KIL 001503) 

19 Diagram: Republic Steel Corporation HCL Acid 
Regeneration Plant Plot Plan, October 28, 1982 

20 Diagram: R & F pH Patrol (WCI-R 004183) 

21 Influent pH Pie Chart dated April 12, 1995 (WCI-R 
005088) 

22 Influent pH Pie Chart dated April 12, 1995 (WCI-R 
005089) 

23 Part B Application, WCI Steel, dated November 4, 
1988 

···-· .. ----------
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

24 WCI Application for Permit to Install or Plan 

Approval for Modification of Existing Wastewater 

Treatment Works to Ohio EPA, dated June 20, 1990 
(WCI-R 008864-008870) 

25 U.S. EPA, Region V, Hazardous Waste 
Management Permit issued to WCI Steel, effective 

date November 11, 1993 

26 U.S. EPA RCRA 3007 and CERCLA 104(e) 
Information Request dated Aprill, 1994 

27 WCI's Response to April1, 1994 RCRA 3007 

Information Request dated May 4, 1994 

28 U.S. EPA RCRA 3007 Information Request dated 
February 23, 1995 

29 WCI's Response to March 1, 1995 RCRA 3007 
Information Request dated Arpil 11, 1995 

30 U.S. EPA RCRA 3007 Information Request dated 
November 12, 1996 

31 WCI's Response to November 12, 1996 RCRA 

--

3007 Information Request dated December 27, 1996 
__ L___ - ---~-----~~----------------------

-~~
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

32 WCI's Supplemental Response to November 12, ! 

1996 RCRA 3007 Information Request dated 
January 10, 1997 

33 WCI's Supplemental Response to November 12, 
1996 RCRA 3007 Information Request dated 
February 27, 1997 

34 WCI's Request for extension of time for responding 
to November 12, 1996 RCRA 3007 Information 
Request dated December 16, 1996 

35 U.S. EPA Letter granting WCI extention of time to 
respond to November 12, 1996 RCRA 3007 
Information Request dated December 24, 1996 

36 WCI Letter responding to U.S. EPA Ltr. dated 
December 24, 1996 regarding extention of time 
dated January 3 , 1997 

37 WCI Turn Audits, 1988 

38 WCI Turn Audits, 1989 

39 WCI Turn Audits, 1990 

40 WCI Turn Audits, 1991 

41 WCI Turn Audits, 1992 
-
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

42 WCI Turn Audits, 1993 

43 WCI Turn Audits, 1994 

44 WCI Turn Audits, 1995 

45 WCI Turn Audits, 1996 

46 WCI Turn Audits, 1997 

47 WCI Turn Audits, 1998 

48 WCI Water Treatment Plant Daily Log dated May 
12, 1993 (WCI-HW 004938) 

49 WCI Water Treatment Plant Daily Log dated May 

13, 1993 (WCI-HW 004939) 

50 WCI Water Treatment Plant Daily Log dated May 

31, 1993 through June 2, 1993 (WCI-HW 004959-

004961) 

51 WCI Water Treatment Plant Daily Log dated June 

16, 1993 (WCI-HW 004975) 

52 WCI Water Treatment Plant Daily Log dated 

November 1, 1993 (WCI-HW 005131) 

53 WCI Water Treatment Plant Daily Log dated April 

14, 1995 (WCI-W 15144) 
-

---------- - - --------------
--------------

---------~----
------------
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I. D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

54 WCI Water Treatment Plant Daily Log dated June 
29, 1996 (WCI-R 060827) 

55 WCI Water Treatment Plant Operator's Log, May 
8, 1990 through June 7, 1990 (WCI-R 061163-
061210) 

56 WCI Water Treatment Plant Op~rator's Log, June 
7, 1990 through July 18, 1990 (WCI-R 061211-
061260) 

57 WCI Water Treatment Plant Operator's Log, 
September 5, 1990 through November 5, 1990 
(WCI-R 061310-061362) 

58 WCI Water Treatment Plant Operator's Log, April 
24, 1991 through June 25, 1991 (WCI-R 061510-
061558) 

59 WCI Water Treatment Plant Operator's Log, 
December 21, 1992 through February 12, 1993 
(WCI-R 062001-062049) 

60 WCI Water Treatment Plant Operator's Log, July 8, 
1992 (WCI-R 061863) 

61 WCI Water Treatment Plant Operator's Log, 
January 24, 1993 (WCI-R 062033) -

... --
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I. D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

62 WCI Water Treatment Plant Operator's Log, 
January 25, 1993 (WCI-R 062034) 

63 WCI Water Treatment Plant Operator's Log, 
January 27, 1993 (WCI-R 062036) 

64 WCI Water Treatment Plant Operator's Log, 
February 1, 1993 (WCI-R 062040) 

65 WCI Water Treatment Plant Operator's Log, 
February 6, 1993 (WCI-R 062044) 

66 WCI Water Treatment Plant Operator's Log, March 
11, 1993 (WCI-R 062070) 

67 WCI Water Treatment Plant Operator's Log, March 
13, 1993 (WCI-R 062071) 

68 WCI Water Treatment Plant Operator's Log, March 
17, 1993 (WCI-R 062075) 

69 WCI Water Treatment Plant Operator's Log, March 
18, 1993 (WCI-R 062076) 

70 WCI Water Treatment Plant Operator's Log, March 
19, 1993 (WCI-R 062077) 

71 WCI Water Treatment Plant Operator's Log, March 
25, 1993 (WCI-R 062083) -

- ·--· ------- ' ....... - -
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PLAINTIFF UNITED STATES' TRIAL EXHmiT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

72 WCI Water Treatment Plant Operator's Log, April 
15, 1993 (WCI-R 062103) 

73 WCI Water Treatment Plant Operator's Log, April 
25, 1993 (WCI-R 062112) 

74 WCI Water Treatment Plant Operator's Log, 
September 6, 1993 (WCI-R 062237) 

75 WCI Water Treatment Plant Operator's Log, 
September 7, 1993 (WCI-R 062238) 

. 

76 WCI Water Treatment Plant Operator's Log, March 
16, 1994 (WCI-R 062407) 

77 WCI Water Treatment Plant Operator's Log, April 
12, 1995 (WCI-R 062711) 

78 WCI Water Treatment Plant Operator's Log, April 
14, 1995 (WCI-R 062712) 

79 WCI Water Treatment Plant Operator's Log, April 
16, 1995 (WCI-R 062714) 

80 WCI Water Treatment Plant Operator's Log, 
January 25, 1997 (WCI-R 062445) 

81 WCI Water Treatment Plant Operator's Log, 
February 2, 1997 (WCI-R 060449) -

--
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

82 WCI Water Treatment Plant Operator's Log, 
February 3, 1997 (WCI-R 060450) 

83 WCI Water Treatment Plant Operator's Log, 
February 4, 1997 (WCI-R 060451) 

! 

84 WCI Water Treatment Plant O;Jerator's Log, 
January 25, 1997 (WCI-R 060445) 

85 W CI Central Treatment Plant log sheets: January 1 
to July 31, 1993 (WCI-HW 004308- 004519); 

August 1 to December 31, 1993 (WCI-HW 00463-

004215) 

86 WCI Central Treatment Log, #6 Pond pH levels and 

#6 Pond/BOP Water combined pH levels, May 3, 
I 

1994 through May 5, 1994 (WCI-R 009879-009881) 

87 Central Treatment pH Calibration Sheets, 1988 

through 1990, 1993) (WCI-R 004349- 004562) 

88 Central Treatment pH Calibration Sheets, January 
1994 through August 1998) (WCI-R 004563 -
004804) 
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I. D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

88a Central Treatment pH Calibration Sheets, April 4, 

I 
1994, May 16, 1994, August 29, 1994, May 27, 
1996, June 20, 1994, May 17, 1993, May 10, 1993 
(WCI-R 004577,004583, 004599, 004687, 004588, 
004530, 004529) 

89 A Form containing several different readings 
recorded on January 5, 1993 (WCI-HW 004802) 

90 A Form containing pH level readings recorded on 
December 5, 1994 (WCI-R 000044) 

91 Hot Strip Finishing Form (WCI-R 045948) 

92 Table: Potential Hazardous Constituents Associated 
with WCI Steel (DM 00591-00599) 

93 WCI Dept. Corr., from T. Shepker toW. 
Sherwood, dated January 12, 1989, regarding 
NPDES Monthly Average Zinc Exceedance (WCI-R 
008873) 

94 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated February 6, 1989, Environmental Control 
Monthly Report January 1989, (WCI-R 012046-
012048) 

--- ---
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
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95 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated April 6, 1989, Environmental Control 
Monthly Report March 1989, (WCI-R 012052-
012055) 

96 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated May 2, 1989, Environmental Control Monthly 

Report April 1989, (WCI-R 012056-012058) 

97 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated July 7, 1989, Environmental Control Monthly 
Report June 1989, (WCI-R 012065-012069) 

98 WCI Dept. Corr., from T. Shepker toR. Zeuner, 

dated August 7, 1989, Environmental Control 

Monthly Report July 1989, (WCI-R 012070-
012074) 

99 WCI Dept. Corr. from G. Holt to J. Russ, dated 
August 7, 1989, regarding waste water for use at 

• 

the Acid Regeneration Plant (WCI-R 004166) 

! 100 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated October 9, 1989, Environmental Control 
Monthly Report September 1%9, (WCI-R 012079-
012084) 

-- --- ----- -- ---
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101 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated November 7, 1989, Environmental Control 
Monthly Report October 1989, (WCI-R 012085-
012090) 

102 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated December 6, 1989, Environmental Control 
Monthly Report November 1989, (WCI-R 012091-
012094) 

103 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated March 12, 1990, Environmental Control 
Monthly Report February 1990, (WCI-R 012106-
012111) 

104 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated July 2, 1990, Environmental Control Monthly 
Report June 1990, (WCI-R 012129-012134) 

105 WCI Dept. Carr., from T. Shepker toR. Zeuner, 
dated August 1, 1990, Closure of #5, #6, and #6A 
Ponds, (WCI-R 008915-008917) 

106 WCI Dept. Corr. from T. Shepker toR. Zeuner, 
dated August 1, 1990, regarding Closure of #5, #6, 
and #6A Ponds (WCI-R 008911-008912) 
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107 WCI Dept. Corr., from T. Shepker toR. Zeuner, 

dated October 9, 1990, Environmental Control 

Monthly Report September 1990, (WCI-R 012148-
012155) 

108 WCI Dept. Corr., Environmental Control Monthly 

Report October 1990, from T. Shepker toR. Zeuner 

dated November 14, 1990 (WCI-R 012156-012162) 

109 WCI Dept. Corr., from T. Shepker toR. Zeuner, 

dated March 5, 1991, Environmental Control 

Monthly Report February 1991, (WCI-R 012182-

012189) 

110 WCI Dept. Corr., from T. Shepker toR. Zeuner, 

dated May 8, 1991, Environmental Control Monthly 

Report Aprill991, (WCI-R 012197-012204) 

111 WCI Dept. Corr., from T. Shepker toR. Zeuner, 

dated August 8, 1991, Environmental Control 

Monthly Report July 1991, (WCI-R 012219- · 

012224) 

' 112 WCI Dept. Corr., from E. Jerdonek to S. Stack, 

dated August 13, 1991, regarding solid waste 

disposal (WCI-R 015955-015985) 
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113 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated November 11, 1991, Environmental Control 
Monthly Report October 1991, (WCI-R 012244-
012252) 

114 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated March 10, 1992, Environmental Control 
Monthly Report February 1992, (WCI-R 012276-
012284) 

115 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated July 10, 1992, Environmental Control 
Monthly Report June 1992, (WCI-R 012307-
012313) 

116 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated August 10, 1992, Environmental Control 
Monthly Report July 1992, (WCI-R 012314-
012321) 

117 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated September 4, 1992, Environmental Control 
Monthly Report August 1992, (WCI-R 012322-
012329) 

------

18 



-- - - -- - - ---------

PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I. D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

118 WCI Dept. Corr. from D. Calderwood toT. 
Shepker, dated December 1, 1992, regarding 90 

Day Hazardous Waste Storage Inspection of No. 5 

Acid Tub (WCI-R 004216) 

119 WCI Dept. Corr. from D. Calderwood toT. 
Shepker, dated December 1, 1992, regarding 90 

Day Hazardous Waste Storage Inspection of No. 5 
Acid Tub (WCI-R 004219) 

120 WCI Dept. Corr., from T. Shepker toR. Zenner, 

dated December 4, 1992, Environmental Control 

Monthly Report November 1992, (WCI-R 012345-
012352) 

121 WCI Dept. Corr., from T. Shepker toR. Zenner, 
dated February 3, 1993, Environmental Control 

I 

Monthly Report January 1993, (WCI-R 012363-
012370) 

122 WCI Dept. Corr., from T. Shepker toR. Zeuner, 

dated March 8, 1993, Environmental Control 
Monthly Report February 1993, (WCI-R 012371-
012379) 

-- -------- - -----
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123 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated June 7, 1993, Environmental Control Monthly 
Report May 1993, (WCI-R 012396-012403) 

124 WCI Dept. Corr., from R. McCoy toP. Kenney, 
dated June 21, 1993 ,Acid Regeneration Plant 
Action Plan for #5 Pond,(WCI-R 003918-003919) 

125 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated July 8, 1993, Environmental Control Monthly 
Report June 1993, (WCI-R 012404-012412) 

126 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated August 6, 1993, Environmental Control 
Monthly Report July 1993, (WCI-R 012413-
012423) 

127 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated October 6, 1993, Environmental Control 
Monthly Report September 1993, (WCI-R 012431-
012437) 

128 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated November 3, 1993, Environmental Control 
Monthly Report October 1993, (WCI-R 012438-
012445) 

.. 
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129 WCI Dept. Corr., from T. Shepker toR. Zenner, 

dated December 3, 1993, Environmental Control 

Monthly Report November 1993, (WCI-R 012446-

012454) 

130 WCI Dept. Corr., from T. Shepker toR. Zenner, 

dated January 6, 1994, Environmental Control 

Monthly Report December 1993, (WCI-R 012455-

012464) 

131 WCI Dept. Corr., from T. Shepker toR. Zenner, 

dated February 7, 1994, Environmental Control 

Monthly Report January 1994, (WCI-R 012465-

012473) 

132 WCI Dept. Corr., from T. Shepker toR. Zenner, 

dated May 9, 1994 ,Environmental Control Monthly 

Report April 1994,(WCI-R 012493-012501) 

133 WCI Dept. Corr., from T.-shepker toR. Zenner, 

dated June 4, 1994, Environmental Control Monthly 

Report May 1994, (WCI-R 012502-012508) 

134 WCI Dept. Corr., from T. Shepker toR. Zenner, 

dated November 8, 1994, Environmental Control 

Monthly Report October 1994, (WCI-R 012541-

012547) -
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135 WCI Dept. Corr., from T. Shepker toR. Zeuner, 
dated December 7, 1994, Environmental Control 
Monthly Report November 1994, (WCI-R 012548-
012554) 

136 WCI Dept. Corr., from T. Shepker toR. Zenner, 
dated May 15, 1995, Environmental Control 
Monthly Report April 1995, (WCI-R 012582-
012589) 

137 WCI Dept. Corr., from T. Shepker toR. Zenner, 
dated August 9, 1995, Environmental Control 
Monthly Report July 1995,(WCI-R 012606-012613) 

138 WCI Dept. Corr., from T. Shepker toR. Zenner, 
dated February 5, 1997, Environmental Control 
Monthly Report January 1997, (WCI-R 012697-
012701) 

139 WCI Dept. Corr., from T. Shepker toR. Zenner, 
dated February 3, 1998, Environmental Control _j Monthly Report January 1998, (WCI-R 012752-
012755) 

--
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140 WCI Dept. Corr., from R. McCoy toT. Shepker, 

dated March 6, 1998, Hazardous Waste Storage 
Inspection of #5 SPL Sump Tanks, (WCI-R 004185-
004276) 

I 

141 WCI Memo, from E. Keifer toR. Zeuner, dated 
February 4, 1994, Rolling & Finishing Lime Slurry 

Injection Critical Slurry Ordering Information and 

Phone Numbers, (WCI-R 009902) 

142 WCI Memo, from R. McCoy toR. Carrier, dated 

January 10, 1995, Impact of Scrubber Water on 
Regeneration Services (WCI-R 003903-003904) 

143 U.S. EPA Memo, from M. Conti toM. Mikulka, 

dated September 30, 1993, Toxics Sampling 
Inspection conducted on May 12, 1993, WCI Steel 

(U.S. EPA007249-007391) 

143a May 12, 1993 Multimedia Inspection Planning 
Materials (USEPA 007392-007448) 

143b May 12, 1993 Multimedia Inspection Planning 
Materials, Conti's Field Notes (USEPA 007449-
007478) 

- ·-- ----L________ --- -----
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143c U.S. EPA Memo, from L. Linns toM. O'Mara, 
dated May 26, 1993, SPCC Inspection- WCI 
(USEPA 007481-007550) 

144 Dames & Moore Email Memo from P. Hurst to N. 
Baker, dated May 23, 1995, regarding issues 
concerning Region V's DQL gu.dance (DM 00103) 

145 Dames & Moore Field Memo, from N. Baker, dated 
June 5, 1995, regarding WCI Steel (DM 00106-
00119) 

146 Dames & Moore Field Memo, from N. Baker, dated 
June 5, 1995, regarding WCI /-U.S. EPA Site 
Visit/Meeting (DM 00123-00125) 

147 Dames & Moore Email Memos, form N. Baker, 
dated June 2, 1995, June 4, 1995, June 5, 1995, 
regarding WCI Steel (DM 00072-00073) 

148 Dames & Moore Email Memo, from N. Baker to S. 
Edwards, dated March 14, 1997, WCI Steel-
Update (DM 00128) 

149 Email Memo, from P. Ruesch, dated August 29, 
1997, regarding WCI QAPP Issues w/ 
Recommendations (DM 00131-00132) 

-
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150 Republic Steel Ltr. from Reed to Williams, dated 

June 29, 1983 (WCI-HW 008657); Ltr. from Crist 

(Aquatic Services, Inc.) to Reed (Republic Steel) 

(WCI-HW 008656); Table (WCI-HW 008658) 

151 Ltr. from W. Gilbert (DLA) toR. Zenner (WCI 

Steel), dated May 3, 1989, regarding Central 

Treatment Plant Audit: Phase I Survey, DLA 

Project No. 2W097 (KIL 000907-000912) 

151a Ltr. from M. Bollinger (Orbital Engineering) toR. 

Zenner (LTV Steel), dated March 11, 1985, 

regarding Investigation of Exfiltration at No. 6 Pond 

Warren Works (WCI-HW 009573-009575) 

152 Ltr. from R. Phelps (Ohio EPA) to WCI Steel, 

dated July 25, 1990, regarding Trumbull County, 

Howland Township, Application for 4 Million 

Gallon Storm Water Surge Tank for WCI Treatment 

Plant (WCI-R 009735-009738) 

153 Ltr. from T. Shepker (WCI) to L. Pierard (U.S. 

EPA), dated July 30, 1991, regarding "Certification 

Regarding Potential Releases from Solid Waste 

Management Units" Questionaire (DM 00885-

00894) 
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I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

154 Ltr. from T. Shepker (WCI) to E. Gomes (Ohio 
EPA), M. Horwitz (Trumbull County), dated 
November 16, 1992, regarding Incident NRC No. 
144319 (007754-007755) 

155 Ltr. from T. Shepker (WCI) to E. Gomes (Ohio 
EPA), dated December 16, 1992, regarding Closure 
Plan for Ponds #5 and #6 (WCI-R 009770-009773) 

156 Ltr. from D. Ritter, J. Skubak (Killam Associates) 
toR. Zeuner (WCI), dated January 5, 1993, 
regarding White Water Re-emulsification under 
Acidic Conditions (KIL 000083-000086) 

156a Ltr. from P. Santuzzi (WCI) to J. Mayhugh (Ohio 
EPA), dated January 26, 1993, response to 
November 9, 1992 letter (USEPA 001366-001403) 

157 Ltr. from T. Shepker (WCI) to E. Gomes (Ohio 
EPA), dated February 9, 1993, regarding Outfall 
017 Flow (WCI-R 023511) 

158 Ltr. from T. Shepker (WCI Steel) toM. Kalmeyer 
(ASAP Technical), dated February 23, 1993, 
regarding the nineteen assorted waste stream 
samples collected from WCI Steel on 10/16/92 
(WCI-HW 008875-008877) -
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159 Ltr. from P. Schillawski (Squire, Sanders & 

Dempsey) to F. Norling (U.S. EPA), dated June 11, 

1993, regarding comments on Draft Hazardous 
Waste Permit for WCI (DM 00538-00543) 

160 Ltr. from J. Logan & J. Skubak (Killiam 
Associates) toR. Zeuner (WCI Steel), dated July 2, 

1993, regarding proposal for water depth 

measurements in pond no. 5 (KIL 000436-000441) 

161 Ltr. from J. Logan, J. Skubak (Killam Associates) 

to R. Zeuner (WCI), dated July 6, 1993, regarding 
proposal for evaluation of collection/ segregation of 

Cold Mills process wastewater ponds (KIL 000248-

000263) 

162 Ltr. from T. Crapeau (Ohio EPA) toT. Shepker 

(WCI Steel) enclosing Ohio Hazardous Waste 

Facility Installation and Operation Permit Renewal 

issued August 12, 1993 

162a Ohio Hazardous Waste Facility Installation and 

Operation Permit Renewal issued to WCI Steel, 

dated August 12, 1993 
--- - -
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163 Ltr. from D. Dixon (Dames & Moore) to D. 
Mislme (Ohio EPA), dated August 16, 1993, 
regarding Dames & Moore environmental project in 
the vicinity of Warren, Ohio (DM 00544-00553) 

164 Ltr. from J. Skubak (Killiam Associates) toR. 
Zeuner (WCI Steel), dated August 24, 1993, 
regarding Cold Mill Study (KIL 000368) 

165 Ltr. from J. Logan, J. Skubak (Killam Asociates) to 
R. Zeuner (WCI), dated September 28, 1993, 
regarding Cold Mills Wastewater Segregation Study 
(KIL 002923-002924) 

166 Ltr. from J. Skubak (Killiam Associates) to R. 
Zeuner (WCI Steel), dated October 6, 1993, 
regarding Cold Mills Wastewater Segregation Study 
(KIL 000351-000363) 

167 Ltr. from J. Skubak (Killiam Associates) to R. 
Zeuner (WCI Steel), dated October 20, 1993; 
regarding #6 Pond Geotechnical Investigation (KIL 
000501-000504) 
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168 Ltr. from J. Skubak (Killam Associates) to R. 

Zeuner (WCI Steel), dated October 27, 1993, 

regarding WCI Steel's Acid Study, Killam Project 
No. 2Wl54 (KIL 000148-000153) 

168a Ltr. from J. Skubak (Killam Associates) to R. 
Zeuner (WCI Steel), dated October 27, 1993, 
regarding WCI Steel's Acid Study, Killam Project 
No. 2W154 (WCI-R 009366-009371) 

168b Ltr. from J. Skubak (Killam Associates) to R. 
Zeuner (W CI Steel), dated October 27, 1993, 
regarding WCI Steel's Acid Study, Killam Project 
No. 2W154(WCI-R 009372-009376) 

169 Ltr. from W. Muno (U.S. EPA) to J. Stack (WCI), 
dated Apri11, 1994, regarding RCRA Section 3007 

and CERCLA Section 104(e) Information Request, 
WCI Steel (WCI-R 023554-023571) 

170 Ltr. from T. Shepker (WCI) to E. Gomes (Ohio 
EPA), dated April 30 1992, regarding Trumbull 
County, WCI Steel, Inc., Closure Plan for Ponds 5 
& 6 (WCI-R 009820-009822) 

---· ------ .. ----- ------- ---------- ----
- ----

29 



---------- --- ---------- ------- --- - --------- --

PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

171 Ltr. from M. Pennell (Burgess & Niple Engineers) 
toR. Pelle (Dames & Moore), dated March 4, 
1994, regarding Review of WCI Hydrogeologic 
Report (DM 00509) ---comment by Burgess & Niple 
attached (DM 00510) 

172 Ltr. from M. Pennell (Burgess & Niple Engineers) 
toN. Baker (Dames & Moore), dated June 27, 
1995, enclosing Hydrogeological Investigation 
Report for the Residual Waste Disposal Facility and 
the Post-Closure Plan (DM 00076) 

173 Ltr. from T. Shepker (WCI) to U.S. EPA, dated 
September 7, 1995, regarding WCI'S Quarterly 
Report for May 12, 1995 through August 11, 1995 
(DM 00074) 

174 Ltr. from T. Shepker (WCI) to U.S. EPA, dated 
November 30, 1995, regarding WCI'S Quarterly 
Report for August 12, 1995 through November 11, 
1995 (DM 00075) 

175 Ltr. from K. Bremer (U.S. EPA) to D. Shotis (Ohio 
EPA), dated April 23, 1998, regarding Corrective 
Action at WCI Steel (DM 00078-00079) 

-
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175a Ltr. from B. Fisherow (USDOJ) to D. Schregardus 
(Ohio EPA), dated May 11, 1998, notice to file civil 

lawsuit against WCI Steel 

176 WCI, Closure Plan, Pond Nos. 5 and 6, dated April 

17, 1991, prepared by Remcor, Inc. (USEPA 
006710-006746) 

176a WCI, Draft Closure Plan, Pond Nos. 5 and 6, dated 
March 26, 1991, prepared by Remcor, Inc. (WCI-R 

! 

008918-008952) 

177 WCI Proposal Closure Plan, Pond Nos. 5 and 6, 

dated March 1990 

178 Dames & Moore's File, WCI Steel, Subcontractor 

Bids 

179 Dames & Moore's File, WCI Steel, Draft 
Evaluation Report (DM 02284-02290) 

180 Dames & Moore's File, WCI Steel, Containment 

Assessment Report (DM 02239-02283) 

181 Dames & Moore's File, WCI Steel, Photographs 

(DM 00186-00216) 
··-
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182 Photographs: Ponds 5, 6, and 6-A, produced by 
Dames & Moore (DM 00473-00481) 

183 Dames & Moore Job Setup Form, Job name: Phase 
I RFI Workplan Implementation, dated July 8, 1997 
(DM 00035-00067) 

i 

184 Dames & Moore, Site Safety Briefings, WCI-GW ' 

Sampling (DM 00290) 

185 Replies to U.S. EPA, Attachment 1, 2 and 3, 
Closure Plan (DM 00104-00105) 

186 Region V comments RCRA Facility Investigation 
Workplan 4/95, Attachment 2 (DM 02212-02225) 

187 Fax from T. Shepker (WCI) to J. Black, dated April 
22, 1992, attaching 1/18/94 letter regarding 
Replacement of #5 and #6 Ponds (WCI-R 009760-
009766) 

188 WCI Fax from S. Rummel to Shepker, Gradishar, 
dated June 18, 1993 (WCI-R 009931-009932) 

189 Fax, J. Skubak (Killam Associates) Memorandum to 
File, dated July 8, 1993, re: Pond #5 (KIL 001489-
001493) 
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190 Fax. from J. Shubak, W. Jacobs (Killam Associates) 

to R.Zeuner, T. Shepker, D. Musola, dated July 19, 
1993, attaching a Memorandum to File re: #6 Pond 
embankment (KIL 000616-000618) 

191 WCI Fax from T. Shepker toR. Tobin, dated 
August 3, 1993, regarding visit to Wierton Facility 
on August 13, 1993 (WCI-R 008977, 008976) 

192 Fax from J. Alvi (GeoMechanics) toW. Jacobs 
(Killiam Associates), dated August 30, 1993, 
attaching Text of Report for Exfiltration of Pond #6 
(KIL 000573-000591) 

193 Fax from J. Skubak (Killiam Associates) to Dr. Alvi 
(GeoMechanics), attaching two letters dated 
September 28, 1993 and 9/27/93 (KIL 000537-
000541) 

194 Fax from Zeuner (WCI) to Skubak dated October 1, 
1993 (KIL 000525) 

195 Fax from J. Skubak (Killam Associates) toR. 
Zeuner (WCI), dated October 1, 1993, referencing 
telephone conversations on September 30 and 

October 1 re: #6 Pond (KIL 000527-000528) 
. ·- -- --- -
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196 Fax from R. Pelle (Dames & Moore) toM. 
Hanchak, dated August 30, 1993, attaching WCI 
Waste Characteristics, Draft RFI (DM 00615-
00630) 

197 Record of Telephone Conversations between R. 
Pelle (Dames & Moore) and P. Baker, T Shepker, 
T. Livick on May 12, 1993 (DM 00503-00505) 

198 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and T Shepker (WCI), on 
April 25, 1995 (DM 00536) 

199 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and T Shepker (WCI), on 
April 28, 1995 (DM 00537) 

200 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and S. Edwards (Dames & 
Moore), on June 6, 1995 (DM 00171) 

201 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and U.S. EPA, on June 6, 
1995 (DM 00172-00175) 

202 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and P. Reusch (U.S. 
EPA), on June 19, 1995 (DM 00170) -

··-

34 



PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I. D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

203 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and D. Payne (U.S. EPA), 

on June 21, 1996 (DM 00121) 

204 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and B. Babcock (Dames & 
Moore), on July 17, 1997 (DM 00162) 

205 Record of Telephone Conversation between N. 
Baker (Dames & Moore) and T. Shepker (WCI), on 

September 2, 1997 (DM 00168) 

206 WCI Steel, Minutes of Meeting held on January 7, 
1994 regarding Wastewater Collection System-REW 

Job No. F64493 (WCI-R 003832-003836) 

207 WCI Steel, Minutes of Meeting held on February 2, 

1994 regarding Wastewater Collection System-REW 

Job No. F64493 (WCI-R 003837-003840) 

208 WCI Steel, Minutes of Meeting held on March 2, 
1994 regarding Wastewater Segregation-REW Job 

No. F64493 (WCI-R 003851-003854) 

209 WCI Steel, Minutes of Meeting held on April 6, 

1994 regarding Wastewater Segregation-REW Job 

I No. F64493 (WCI-R 003857-003861) 
-
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210 Minutes from Control WTP Meeting held on April 
14, 1989 (KIL 000942-000946) 

211 Minutes from a meeting between WCI Steel and 
DLA (KIL 000947-001006) 

212 A series of documents related to the lime problems 
I at #9 pump station (WCI-R 003920-003931) 
i 

213 #9 Lift Station pH, readings for the lime injection 
system dated May 26, 1996 through June 10, 1996 
(WCI-R 006373) 

214 #9 Lift Station pH, readings for the lime injection 
system dated January 14, 1996 through January 25, 
1996 (WCI-R 006363) 

215 Draft #9 Lift Station Lime Injection System 
Operating Instructions (WCI-R 009865-003829) 

216 WCI Acid Regeneration Plant Yearly Production 
(WCI-R 003954) 

217 WCI Acid Regeneration Monthly Totals 1993, 
WCI Oxide Acid Regeneration Monthly Totals 1993 

218 WCI Acid Regeneration Production Statistics 1993 
(WCI-R 003959) 

-

36 



----- -· - --····-·-

PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

219 W CI Acid Regeneration Plant Production 1996 
(WCI-R 003956) 

220 WCI Acid Regeneration Plant Production 1997 

(WCI-R 003955) 

221 WCI Acid Regeneration Plant, Ground Water Test 

Well Log, 1993/1994 (WCI-R 011822) 

222 Excerpt from Owner's Manual, "1.0 Process 

Description, 1.1 Regeneration Process Description" 

(WCI-HW 010074-010077) 

223 Republic Steel Corporation, Authorization for 

Expenditure, Project Title: HCL Acid Regeneration 

and Process Changes for Waste Water Control 

(WCI-HW 010093-010105) 

224 Acid Tanks 1989-1997 (WCI-R 003543-003555) 

225 Excerpts from Grady Holt's Acid Sump's Record 

(WCI-R 003530-003542) 

226 "VI. Hazardous Waste Generation, A. Spent Pickle 

Liquor - K062, SPL and regenerated acid in 

gallons" 
- --- -- --- - --- - - -- ·- ---- - ---- ------- --- -- ·------ L ___ ··-
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Exhibit Not 
I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

227 WCI, Acid Use in Aeration Tank Influent pH, 
Standard Operating Procedure (WCI-R 003910-
003912) 

228 WCI Acidity Data (October 13- October 15, 1993) 
(KIL 001537-001540) 

229 WCI: Acid Load Increase to No. 5 Pond 
Investigation (KIL 001494-001497) 

230 WCI, Galvanize Line Conditions Forms dated June 
6, 1996, June19, 1996, December 7, 1996, May 5, 
1997, May 8, 1997, May 9, 1997, June 12, 1997, 
August 18, 1997 (WCI-R 007055, 007057, 007149, 
007238, 007239, 007240, 007269, 007300) 

231 WCI, Galvanize & Terne Quality/Delay Reports 
dated February 22, 1996, March 7, 1996, March 
15, 1996, April 30, 1996, May 2, 1996, May 3, 
1996, May 4, 1996, May 8, 19/96, May 9, 1996, 
June 5, 1996, June 6, 1996, June 12, 1996, June 
13, 1996, June 14, 1996, June 15, 1996, June 20, 
1996, July 3, 1996, August 8, 1996, December 7, 
1996 (WCI-R 007496, 007506, 007515, 007542, 
007543, 007545, 007546, 007547, 007552, 007555, 
007618, 007621, 007637, 007641, 007643, 007646, 
007647, 007660, 007696, 007790, 007998) -

38 



- ---

PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

232 Chart (DM 00613-00614) 

233 WCI, Delay Reports for #5 and #6 Picklers, August 

1997 through August 1998 (WCI-R 001706-002306) 

234 1997 Waste Pickle Liquor Summary (WCI-R 

003953) 

235 Safety Procedure # CTP-02 for acid cleaning pH 

probes, July 29, 1987 (WCI-R 062982) 

236 Safety Procedure #CTP-03, Water Collecting Grab 

Samples 6 Pond Water (WCI-R 062983) 
I 
! 

237 Safety Procedure # CTP-03 for collecting water 

samples, July 29, 1987 (WCI-R 062981) 

238 Safety Procedure #CTP-05, Lime Check Level 

(WCI-R 062979) 

239 Safety Procedure #CTP-08, Pumps Lime Slurry 

Operate (WCI-R 062980) 

240 Safety Procedure #CTP-13, Run Acid to CTP or 

Recycle System (WCI-R 062985) 

. 
241 Safety Procedure # FWTP-07 fur run acid to the 

central treatment plant or recycle system, March 10, 

1994 (WCI-R 062984) -

---
-- -------- ---------- --- ___ L -
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I. D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

242 WCI Standard Operating Procedures, Solid Waste 
Disposal for Chromate (WCI-R 017706) 

243 WCI, Central Treatment Plant #6 Pond, Standard 
Operating Procedure (WCI-R 062962-062966) 

244 WCI, Aeration Tank Effluent pH, Standard 
Operating Procedure (WCI-R 062967-062969) 

245 WCI, Clarifier Effluent pH, Standard Operating 
Procedure (WCI-R 062973-062975) 

246 WCI, Lime Slurry System, Standard Operating 
Procedure (WCI-R 062970-062972) 

247 WCI, Aeration Tank Influent pH, Standard 
Operating Procedure (WCI-R 003907-003909) 

248 WCI, Hot Process Sump, Standard Operating 
Procedure (WCI-R 062976-062978) 

249 WCI Daily Environmental Report, dated March 17, 
1996 (WCI-R 012820) 

250 WCI Daily Environmental Report, dated March 21, 
1996 (WCI-R 012824) 

251 WCI Daily Environmental Report, dated May 10, 
1996 (WCI-R 012866) -
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Exhibit Not 

I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

252 WCI Daily Environmental Report, dated May 11, 

1996 (WCI-R 012867) 

253 WCI Daily Environmental Report, dated July 23, 

1996 (WCI-R 012916) 

254 WCI Daily Environmental Report, dated August 27, ' 

1996 (WCI-R 012942) 

255 WCI Daily Environmental Report, dated September 

7, 1996- September 9, 1996 (WCI-R 012950) 

256 WCI Daily Environmental Report, dated September 
10, 1996 (WCI-R 012951) 

257 WCI Daily Environmental Report, dated September 
27, 1996 (WCI-R 012964) 

258 WCI Daily Environmental Report, dated November 
26, 1996 (WCI-R 013006) 

259 WCI Environmental Annual Operating Plans for the 

years 1991 through 1996 (WCI-R 063203-063213) 
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I. D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

260 Quality Assurance Project Plan for the U.S. 
Environmental Protection Agency, Region V, 
Environmental Services Division located at 
Westlake, Ohio, dated August 31, 1987 (U.S. EPA 
008157-009006) 

261 U.S. EPA, Estimating Costs for the Economic 

Benefits ofRCRA Noncompliance (March 1997) 

262 U.S. EPA, Estimating Costs for the Economic 
Benefits ofRCRA Noncompliance (September 1997) 

263 Part C, Hydrogeological Investigation, WCI Steel 
Residual Solid Waste Disposal Facility, 
Environmental Improvement/Permit to Install 
Application, dated December 1991 (DM 00570-

I 
00583) 

264 Potential Corrective Measure Technologies for the 
RCRA Facility Investigation at WCI Steel, dated July 
1995, prepared by Dames & Moore (DM 00644-
00672) 

265 Test Report WCI Steel, Inc. Warren, Ohio, Dates of 
Test October 26 - 29, 1992, prepared by Roy F. 
Weston, Inc. for U.S. EPA 

---
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

266 Trip and Analytical Results Report Wastewater and 

Sediment Sampling, WCI, Warren Ohio, EPA 1D No. 

OHD060409521, dated August 21, 1997, prepared 

by A.T. Kearney, Inc. to Brian Freeman, U.S. 

EPA, 

267 U.S. EPA, RCRA Compliance Evaluation Inspection 
I Field Report, WCJ Steel, Inc., Warren. Ohio 

(OHD060409521), 1993 

268 Killam Associates, WCI, Evaluation of Wastewater 

Sources and Central Treatment Plant Operations 

(September 1989) (WCI-R 009008-009071) 

I 

269 Killam Associates Prospect Checklist, June 29, 
1993, WCI Project: repair Pond #6 embankment 

(KIL 000511) 

270 Killam Associates Prospect Checklist, June 30, 
1993, WCI Project: to sound the sludge layer in #5 

Pond (KIL 000442) 

271 Meeting Agenda, Killam Offices, July 28, 1993, 
Subject: WCI Steel Ponds 5 & 6 Alternatives (KIL 

000601) 
- ---------- ------ ------ ·-
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Exhibit Not 
I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

272 Killam Associates, Memorandum to File dated July 
21, 1993, regarding preparation for meeting with 
WCI on 7/28/93 (KIL 000609) 

273 Report: Site Specific Health and Safety Plan for 
Pond No. 5 Sounding Operations at WCI Steel, 

I 

dated July 9, 1993, prepared by Killam Associates 
(KIL 001474-001488) 

274 BioRemedial Technologies, Inc., In Situ 
Remediation Conceptual Proposal Existing/ Old 
Pond #5, Utilizing Bio Sparge Technology 
(September 2, 1994) (WCI-R 010730-010737) 

275 Environmental Audit of the LTV Steel Warren Works 
and Niles Facilities for the Renco Group, Inc. (May 
1988) (WCI-R 063098-063149) 

276 Great Lakes Instruments Inc., Model90P pH 
Analyzer Operating Instruction Manual (WCI-R 
004314- 004348) 

277 Great Lakes Instruments Inc., Liquid Crystal 
Polymer- Encapsulated pH Sensors Operating 
Instruction Manual (WCI-R 004296- 004313) 

-----
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Exhibit Not 

I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

278 Galster, H.; "pH Measurement, Fundamental, 

Methods, Applications, Instrumentation"; VCH 

Publishers, Inc.; New York; 1991; page 282 

279 Booklet entitled " pH, Theory and Practice"; 

Radiometer Copenhagen; Lyon France; pages 8, 31-

36 

280 Bates, R.G.; "Determination of pH"; Wiley, New 

York; 1965; pages 29, 87, 429 

281 Booklet entitled "The Handbook of Applied 

Electrochemistry", Beckman Instruments, Inc., 

1993 

282 Booklet entitled "Beckman TMlO pH Meter, TM11 

Meter, TM12 pH/mV Meter", Beckman Instruments 

Inc., June 1992 (USEPA 008120-008140) 

283 GLI International, Technology for Solutions, LCP-

encapsulated pH and ORP Sensors (Data Sheet 

LCP/298, WCI-R 062955-062958) 

284 Lab Report from Duncan, Lagnese & Associates, 
July 28, 1989 (KIL 001039-001040) 

285 DLA Standard Treatability Test, Oily Waste 

Emulsion Breaking (KIL 002511-002522) -
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 
I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

286 Environmental Control Labs, Lab Report: HCL 
Titration Study, dated August 7, 1997 (WCI-R 
004173-004175) 

287 Forms entitled "US Environmental Protection 
Agency Region V Eastern District Office Field 
Record" with notations for samples collected at 
WCI on May 12, 1993; with notations for samples 
collected at WCI on June 15, 1993 

288 LTV Steel, Special Repair Authorization, dated 
March 30, 1988, regarding the dismantle of a future 
RFA to replace Wastewater Ponds #5 and #6 (WCI-
R 009645) 

289 LTV Steel, Mahoning Valley Works (Warren) Cold 
Mills Wastewater Treatment Study, dated December 
1994 (WCI-HW 009732-009841) 

289a LTV Steel Company, Warren Works, Central 
Treatment Plant Organics Study, July 1986 (WCI-
HW 009842-010004) 

290 Draft WCI Cold Mills Study, Approaches to 
Process Wastewater Collection and Segregation 
(KIL 001547-1550) 

------
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Exhibit Not 

I.D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

291 H/S Finishing Unit 4485 Delays for September 1, 

1997 to September 30, 1997 (WCI-R 002216-
002262) 

292 Items Concerning U.S. EPA SOP's (WCI-R 
003822-003825) 

293 WCI Pollution Prevention and Waste Minimization 

Program 
' 

294 Draft Report: Wastewater Investigation 1993 (KIL 

002598-002652) 

295 U.S. Securities and Exchange Commission, 

Form10-K, WCI Steel, for the fiscal year ended 

October 31, 1994 (WCI-R 014247-014267) 

296 U.S. Securities and Exchange Commission, 
Form10-K, WCI Steel. for the fiscal year ended 

October 31, 1995 (WCI-R 014296-014315) 

297 U.S. Securities and Exchange Commission, ! 

Form10-K, WCI Steel, for the fiscal year ended 

October 31, 1998 

297a U.S. Securities and Exchange Commission, 

I 

FormlO-K, WCI Steel, for the fiscal year ended 

April 30, 1999 -
-- . - --
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Exhibit Not 
I. D. Description of Exhibit I. D. Offered Obj. Admitted Admitted 

298 WCI Steel, 1994 Annual Report (WCI-R 014268-
014295) 

I 

299 WCI Steel, 1995 Annual Report (WCI-R 014316-

!I 014347) 

300 Expert Report of Gary A. Amendola, P.E., dated 
March 13, 1999 and all underlymg documents 

i 301 Expert of James W. Fagan, entitled "Analysis of 
Economic Benefit, Derived from Delayed and 
Avoided Investment in Pollution Control Facilities, 
Violations of RCRA", dated March 15, 1999 and all 
underlying documents 

302 Expert Report of Robert L. Harris, C.P.A., entitled 
"Financial Ability to Pay", dated March 11, 1999 
and all underlying documents 

303 Expert of Joe H. Lowry, Ph.D, entitled " Analysis 
of pH Measurements at WCI Steel, Inc., Reliability 
for Determining the Hazardous Waste Characteristic 
of Corrosivity", dated March 15, 1999 and all 
underlying documents 

I 
---- --- -- ----- -
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PLAINTIFF UNITED STATES' TRIAL EXHIBIT LIST 

Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

304 Handwritten document, note from K. McLaughlin 
(WCI) to N. Baker (Dames & Moore), regarding 

current of monitoring wells 91-2, 91-6, 91-11 (DM 

00169) 

305 Handwritten document (DM 00512-00514) 

306 Handwritten document (DM 00506-00508 

307 Handwritten document, from G. Holt to Carrier, 
dated October 3, 1993, regarding lime additions to 

#5 WW Sump (WCI-R 017566-017589) 

308 Handwritten document dated August 4- August 5 

regarding waste water treatment called due to acid 
problems (WCI-R 004177) 

309 Handwritten document, WCI Rolling and Finishing 

Departmental Log (Pickle Line), June 18, 1993 
through October 13, 1993 (KIL 002605-002616) 

310 Handwritten document fromGrady Holt, notes from 
environmental log entitled "Acid Sump's Record, 

June 7, 1993-June 9, 1993 (WCI-R 004176) 

311 Handwritten document, Acid & Rinse Tank Section 

1992 (WCI-R 003556-003565) 
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I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

312 Handwritten document from R. Pregibon, High 
Chloride #6 CP (WCI-R 003938) 

313 Handwritten document, from G. Holt to Carrier, 
attaching up-to-date record of lime additions to the 
#5 waste water sump (WCI-R 017566-017589) 

314 Handwritten document, Acid Plant, Fred Smith and 
I Sydney Baugh, June 19, 1989- June 21, 1989 

(WCI-R 052789) 

315 Handwritten document, from Dennis to Bob, dated 
December 16, 1993 (KIL 000024) 

316 Handwritten document from J. Skubak, dated 
September 14 (KIL 000557) 

317 Handwritten document from J. Skubak to W. 
Jacobs, dated August 31 (KIL 000567) 

318 Handwritten document from J. Skubak to W. 
Jacobs, dated June 29 (KIL 000648) 

319 J. Shubak handwritten notes, Scope of Overall Job/ 
WCI Needs (KIL 000666-000668) 

320 Handwritten document from Joe Logan to Harry 
Cox, dated July 15, 1993 (KIL 000679) -
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Exhibit Not 

I.D. Description of Exhibit I.D. Offered Obj. Admitted Admitted 

321 Handwritten document from Joe Logan to Dave 

Bartels (Killam Associates), regarding Cold Mill 

Flow Study (KIL 001581-001583) 

322 Handwritten document from Joe Logan regarding 

Cold Mill Flow Study (KIL 001643) 

323 Handwritten document from Joe Logan regarding 

low pH in ponds, less than 1.8 to 1.9 (KIL 001642) 

324 Handwritten document from Joe Logan regarding 

Site Visit on July 8, 1993 (KIL 000703) (KIL 

000702-704) 

325 Handwritten document from Joe Logan (KIL 

000704) 

326 Handwritten document from J. Skubak, notes from 

meeting held on July 28, 1993 with Dr. Alvi, Ray 

Zeuner, Wayne Jacobs and Joe Logan regarding 

Ponds #5 and #6 (KIL 000602-000604) 

327 Handwritten document from Dennis Ritter, 

regarding the #5 Pond Sounding (KIL 000432-

000434) 
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328 Handwritten document from J. Skubak to J. Logan, 
regarding the Tandem Mill wastewater (KIL 
000369-000376) 

329 Handwritten document, author unknown, dated 
January 6, 1991, regarding No.5 Acid Tub (WCI-R 
004231) 

330 Handwritten document, author unknown, dated June 
7, 1990, regarding No. 5 Tub (WCI-R 004232) 

331 Handwritten document (KIL 002547- 002597) 

332 Handwritten document (KIL 000949- 000951) 

333 Handwritten document (KIL 000025) 

334 Handwritten document (KIL 000657- 000951) 

335 Handwritten document (KIL 000674- 000678) 

336 Handwritten document (KIL 000622 - 000625) 

337 Handwritten document (KIL 000696 - 000699) 

338 Handwritten document (KIL 001509) 

339 Handwritten document (KIL 001745) 

340 Handwritten document (KIL 001644) -
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Plaintiff, 

) 

) 

) 

) 

v. ) CIVIL ACTION NO. 4:9BCV1082 
) 

WCI STEEL, INC. , ) 

) JUDGE JAMES S. GWIN 
) 

Defendant. ) 

) 
__________________________ ) 

UNITED STATES' FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

I. FINDINGS OF FACT 

GENERALLY APPLICABLE FACTS 

1. Defendant, WCI Steel, Inc. ( "WCI") is a corporation 

organi~ed under the laws of the State of Ohio, doing business in Ohio 

and having its principal place of business partially located in the 

City of Warren, Warren Township, and Howland Township, all of which 

are located in Ohio. (Pleading: Complaint ["Cmp"] ~ 19; WCI Steel, 

Inc.'s Answer to Complaint ["Ans"] 1 6). 

2. WCI owns and operates an integrated steel facility 

located at 1040 Pine Avenue, S.E. Warren, Ohio. (WCI Admission No. 



1; Pleading: Cmp ~ 20; Ans ~ 7). 

3. 

1, 1988. 

WCI began its operation of the Warren facility on September 

(WCI Admission No. 1). 

4. WCI's facility produces hot rolled strip steel, pickled and 

oiled hot rolled steel strip, cold rolled steel, and coated flat steel 

products. (WCI Admission No. 3; Witness: Amendola). 

5. WCI's steel production operations include one iron-making 

blast furnace; a two vessel basic oxygen furnace steelmaking shop; a 

56" hot strip mill; the Nos. 5 and 6 hydrochloric acid pickling lines; 

a hydrochlori~ acid regeneration plant; a 4-stand tandem cold rolling 

mill; batch annealing facilities; temper cold rolling mills; two sheet 

slitters; a hot dip galvanizing line; a hot dip terne coating line; a 

silicon steel anneal and coating line; and ancillary utility and 

pollution control equipment. On or about January 1992, a twin-strand 

continuous slab caster and ladle metallurgy, including a vacuum 

degasser, became operational as part of WCI's steel production 

operations. (WCI Admission No 2; Witness: Amendola). 

6. Prior to April 1992, WCI's steel production operations 

included several soaking pits and a blooming mill. (WCI Admission No 

2) . 

7. WCI's facility operates by taking water from the 

Mahoning River, and other sources, running the water through the 

facility and then discharging wastewater carrying pollutants from the 

2 



steelmaking process back to the [qahoning River. (Witness: Amendola}. 

B. Prior to its discharge, wastewater flows through a series of 

surface impoundments, including surface impoundments designated as 

Ponds 5, 6 and 6A, at the facility. 

12; Witness: Amendola}. 

(WCI Admissions Nos. 6, 7, 11, 

9. WCI, formerly known as Warren Consolidated Industries, 

Inc., purchased the facility on August 31, 1988 from LTV Steel Company 

("LTV"}. The owner of the facility prior to LTV was Republic Steel 

Company ("Republic"} . (Pleading: Cmp ~ 21; Ans ~ B) . 

10. WCI has not included or identified Ponds 5, 6 or 6A as 

hazardous waste management units in any RCRA Part A Permit Application 

or amended Permit Application, nor has any other entity. 

Admission No. 40; Cmp , 35; Witness}. 

(WCI 

11. WCI submitted a RCRA Part B Permit Application for the 

facility on November 7, 1988 which was subsequently revised eight 

times through October 1992. (Pleading: Cmp 1 35; Ans , 19}. 

12. The Part B Permit Application submitted by WCI for the 

facility did not indicate to U.S. EPA or the State of Ohio that the 

facility is managing hazardous wastes in Ponds 5, 6 and 6A. (WCI 

Admission No. 41; Pleading: Cmp , 35; Exhibit: No. 23}. 

13. On August 12, 1993, Ohio EPA issued to WCI an Ohio 

Hazardous Waste Installation and Operation Permit ("Ohio EPA Permit"}. 

(Pleading: Cmp , 36; Ans , 20; Witness: Allen; Exhibit: No. 162a}. 

14. The Ohio EPA Permit expired August 12, 1998. The Ohio EPA 
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Permit required WCI to manage hazardous waste only in compliance with 

its provisions. The Ohio EPA Permit included reporting requirements 

for WCI's management of hazardous waste. (Pleading: Cmp , 36; Ans , 

20; Witness: Allen; Exhibit: No. 162a). 

15. The Ohio EPA Permit authorized WCI: 

to store hazardous waste in tanks in accordance with the 
terms and conditions of [the] permit, ORC Chapter 3734, all 
applicable Ohio hazardous waste rules, all applicable 
regulations promulgated under the Resource Conservation and 
Recovery Act (RCRA) , as amended, and the approved hazardous 
waste facility installation and operation permit renewal 
application, as such application has been revised and 
supplemented and as such application may be revised or 
modified pursuant to hazardous waste rules. The approved 
Part B permit application as submitted to Ohio EPA in 
November 1988, and last updated in October 1992, is hereby 
incorporated into this permit. In the instance of 
inconsistent language or discrepancies between the above, 
the language of the more stringent provision shall govern. 

(Witness: Allen; Exh.ibit: 162a). 

16 .. The Ohio EPA Permit further states: 

Any management of hazardous waste not authorized by this 
permit is prohibited, unless otherwise expressly or 
specifically exempted by law .... Compliance with the 
terms and conditions of this permit does not obviate 
Permittee's obligation to comply with other applicable 
provisions of law governing protection of public health or 
the environment . 

(Witness: Allen; Exhibit: 162a) 

17. On November 11, 1993, U.S. EPA issued WCI the federal 

portion of a RCRA hazardous waste permit ("U.S. EPA Permit"). 

(Pleading: Cmp, 36; Ans ~ 20; Witness: Boyle; Exhibit: No. 25) 

18. The U.S. EPA Permit provides that: 

4 



The Permittee is allowed to manage hazardous waste in 
accordance with the conditions of the RCRA permit. Any 
management of hazardous waste not authorized in the RCRA 
permit is prohibited. 

19. The u.s. EPA Permit provides that: 

The Permittee shall comply with all the applicable self
implementing requirements of 40 CFR 268 and all applicable 
land disposal requirements which become effective by statute 
(Section 3004 of RCRA) . 

*** 

The Permittee must test, in accordance with 40 CFR 
268.7(a), any waste generated at the facility, or use 
knowledge of the waste, to determine if the waste is 
restricted from land disposal. 

20. The u.s. EPA Permit provides that: 

The Permittee may store [spent pickle liquor] in tanks at 
the facility subject to the terms of the RCRA permit .. 

21. The u.s. EPA Permit provides that: 

A mixture of any restricted waste with nonrestricted 
waste(s) is a restricted waste under 40 CFR Part 268. 

The Permittee shall not in any way dilute a restricted waste 
or the residual from treatment of a restricted waste as a 
substitute for adequate treatment to achieve compliance with 
40 CFR Part 268, Subpart D, to circumvent the effective date 
of a prohibition in 40 CFR Part 268, Subpart C, to otherwise 
avoid a prohibition in 40 CFR Part 268, Subpart c, or to 
circumvent a land disposal prohibition imposed by Section 
3004 of RCRA. 

(Witness: Boyle: Exhibit: No. 25). 

WCI'S SURFACE IMPOUNDMENTS 

22. WCI's facility has a system for collecting wastewater 

from the No. 5 and 6 pickle lines; terne line; galvanize line; tandem 

mill; hot strip finishing line; silicon line, acid regeneration plant 
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runoff; mobile equipment shop; 004 scale pit; 52" and 54" temper 

mills; locomotive/repair machine shop; and waste oil tank decant 

water. (WCI Admission No. 5; Witness: Amendola). 

23. WCI's wastewater collection system consists of series of 

underground sewers leading from the steel processing areas to an 

underground pump station known as the No. 9 pump station, a force-main 

from the No. 9 pump station leading to a sump located on the bank of 

the Mahoning River, south of the acid regeneration plant, known as a 

"bosh box," and a gravity sewer from the bosh box to Pond 5. 

Admissions Nos. 6, 16; Witness: Amendola). 

(WCI 

24. The majority of the wastewater generated by WCI's steel 

finishing operations, in addition to the surface water runoff from the 

steel finishing area, typically has been routed to the No. 9 pump 

station. (WCI Admission No. 13; Witness: Amendola). 

25. After settling and oil separation processes take place in 

Pond 5, the wastewater is conveyed to Pond 6. 

Witness: Amendola). 

(WCI Admission No. 7; 

26. From Pond 6, the wastewater is pumped across the Mahoning 

River to a Central Wastewater Treatment Plant ("CTP"). 

No 8; Witness: Amendola). 

(WCI Admission 

27. Pond 6A was installed between Pond 6 and the Mahoning 

River in the flood plain of the River during 1986 by LTV Steel, a 

prior owner of the facility. 

Nos. 7, 8) . 

(Witnesses: Amendola; Zeuner; Exhibit: 
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28. Pond 6A was installed to intercept and collect seepage from 

Pond 6 that was reaching the Mahoning River. (WCI Admission No. 11; 

Witnesses: Amendola, Zeuner; Exhibit: Nos. 7,8). 

29. From September 1, 1988 to the present, seepage collected in 

Pond 6A has been pumped back into Pond 6, from which it is pumped to 

the CTP for treatment prior to discharge. (WCI Admission No. 12; 

Witness: Amendola; Exhibit: Nos. 7, 8). 

30. Ponds 5 and 6 were constructed within a channel of the 

Mahoning River. Embankments constructed across the former channel 

alignment were used to form the ends of the ponds. (Witness: 

Amendola) 

31. The purpose of the surface impoundments is to provide oil 

removal, wastewater detention, and stormwater surge protection for the 
( 

CTP. (Witnesses: Amendola, Zeuner, Shepker). 

32. WCI uses skimmers to remove oil from Pond 5. WCI attempts 

to keep Pond 6 \\oil-fre'e." (Witnesses: Gradishar, Zeuner). 

33. If oil is not removed from the wastewater prior to its 

discharge to the impoundment, the CTP could have difficulty treating 

the wastewater sufficiently to meet applicable wastewater effluent 

limits imposed under the Clean Water Act. (Witness: Gradishar). 

34. Ponds 5 and 6 have been in use from at least November 8, 

1988 to the present. (WCI Admission No. 9; Witnesses: Stack; Zeuner) 

35. WCI's use of Ponds 5, 6 and 6A for effluent collection, 

equalization and partial treatment for wastewater from steel finishing 
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operations is substandard by current steel industry and environmental 

control standards and is poor wastewater management. 

Amendola) 

(Witness: 

36. Ponds 5 and 6 were installed prior to the 1970s to collect 

untreated process wastewater from acid pickling, cold rolling, terne 

coating and hot dip galvanizing operations prior to direct discharge 

to the Mahoning River without subsequent treatment. 

Amendola). 

(Witness: 

37. When the CTP was installed in 1984, the effluent from Pond 6 

became influent to the CTP. (Witness: Amendola). 

38. The surface impoundments are not equipped with impermeable, 

synthetic liners. (Witnesses: Shepker, Zeuner). 

39. There is the potential for ground water contamination and 

seepage of high or low pH water, spent rolling and lubricating oils, 

solvents used for cleaning operations and metal bearing wastewaters 

from coating operations. (Witness: Amendola). 

40. Since July 8, 1987, wastewater from one or more of the 

impoundments, including Ponds 5, 6 and 6A, was released into the 

environment including the Mahoning River. 

Witnesses: Gradishar, Stack, Shepker). 

(WCI Admission No. 57; 

41. On several occasions, the Mahoning River has flowed into and 

through Pond 6A, completely submerging it. (Witness: Gradishar). 

42. Pond 6A, on occasion, has simply disappeared, becoming part 

of the river itself. (Witness: Grad~shar). 
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43. Ponds 5, 6 and 6A have received, and continue to 

receive, wastewaters from WCI 1 S operations from November 8 1 1988 up to 

the present. (WCI Admission No. 55; Witness: Zeuner). 

44. WCI discharges the following process wastewaters to 

Ponds 5, 6 and 6A: No. 5 Pickle Line rinse and scrubber water; No. 6 

Pickle Line rinse and scrubber water; terne line wastewater; 

galvanizing line wastewater; tandem mill oily wastewater and non

contact cooling water; hot strip finishing line (slitters) wastewater; 

silicon line wastewater; acid regeneration plant runoff; mobile 

equipment shop wastewater; 004 scale pit water; 52" temper mill oily 

wastewater; 54" temper mill oily wastewater; locomotive repair/machine 

shop wastewater; pickle line entry end water; and waste oil tank 

decant water. (Witnesses: Amendola, Shepker). 

CENTRAL TREATMENT PLANT pH MEASUREMENTS 

45. WCI's wastewaters are pumped from Pond 6 to an inlet box 

above the aeration tank located outside the CTP ("aeration influent 

box") (Witness: Amendola). 

46. The aeration influent box also receives wastewaters from 

WCI's Basic Oxygen Furnace operations through a separate influent 

stream separated from Pond 6 wastewater by a weir. (Witness: 

Amendola) 

47. The alkaline basic oxygen furnace wastewater occasionally 

mixes with the Pond 6 wastewater in the aeration influent box because 

of overflows. (Witnesses: Amendola, Gaydosh). 
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48. From the aeration influent box, the wastewater flows to the 

aeration tank and then through the balance of the treatment process at 

the CTP. (Witnesses: Amendola, Ballas, Gaydosh). 

49. To ensure proper treatment of its wastewater, WCI 

must know the pH of the wastewater as it flows through the CTP. 

(Witness: Zeuner). 

50. For this reason, WCI maintains several pH probes that 

continuously monitor the pH of the wastewater as it flows through the 

CTP. (Witnesses: Ballas, Gaydosh, Zeuner). 

51. Inflow pH probes at the CTP are located at the aeration 

influent box, the aeration tank, the rapid mix and the No. 3 

clarifier. (WCI Admission No. 21; Witnesses: Ballas, Gaydosh, Zeuner). 

52. The pH meter located at the aeration influent box ("influent 

meter" or "influent probe") is used by WCI to measure the pH of the 

wastewater as it flows from Pond 6 into the CTP. The influent probe 

is submerged in the flow of the wastewater as it enters the aeration 

influent box. (WCI Admission Nos. 31, 32). 

53. The pH probe was placed on the Pond 6 influent side of the 

weir located in the inlet box with the intention of reading the Pond 6 

influent wastewater before it commingles with other wastewater. (WCI 

Admission No. 32; Witnesses: Ballas, Gaydosh). 

54. The pH meter used by WCI to measure the pH of Pond 6 

influent wastewater is a glass membrane electrode selective for 

hydrogen ion in combination with a pH meter. (Witness: Lowry). 
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55. The pH meter used by WCI to measure Pond 6 influent pH is 

equipped with a microprocessor that handles the mathematics of the 

measurement. (Witnesses: Lowry). 

56. The pH meter used by WCI to measure the pH of Pond 6 

influent wastewater displays the numerical pH value. (Witnesses: 

Ballas, Gaydosh). 

57. Once a week, or more often if necessary, WCI Combustion 

Department personnel calibrate the pH meter used to measure the pH of 

Pond 6 influent wastewater by removing the submerged influent probe 

from the wastewater flow and immersing it in two buffer solutions of 

specified pH. (WCI Admission Nos. 

Gaydosh, Dunn) 

24 and 25; Witnesses: Ballas, 

58. The WCI Combustion Department personnel calibrate the 

pH probe even if it reads only a 0.1 s.u. difference from the standard 

pH buffer solution against which it is calibrated. (Witnesses: Dunn; 

White) . 

59. The Combustion Department records each calibration of the pH 

probe in a Calibration Log to allow for proper maintenance of the 

probes and continued accuracy. (Witnesses: Dunn; White; Exhibit: Nos. 

88, 88, 88a). 

60. Once a problem with a probe is discovered, it is corrected 

as soon as possible, usually within an hour. (Witnesses: Dunn, 

White) . 

61. WCI personnel report that the pH meters and probes work well 
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and are reliable. (Witnesses: Dunn, White, Rodgers). 

62. WCI's Environmental Manager, has never received any reports 

of malfunctions related to the influent pH probe. (Witness: Shepker) 

63. CTP operators clean the influent pH probe by removing 

the submerged probe from the flow of the wastewater and dipping the 

probe in acid. 

Showalter). 

(WCI Admission No. 27; Witnesses: Ballas, Gaydosh, 

64. CTP operators clean the influent pH probe once per shift, or 

three times per day, and more often, if necessary. (Witnesses: Ballas, 

Rodgers, Showalter). 

65 To verify the accuracy of the influent pH probe, under 

certain circumstances, the CTP operators collect grab samples from the 

Pond 6 wastewater as it enters the aeration influent box at the CTP. 

The samples are extracted by placing a laboratory beaker in the flow 

of the wastewater. (WCI Admission Nos. 33 and 35; Witnesses: Ballas 

Gaydosh, Gradishar, Showalter). 

66. The CTP operators collect the grab samples from the Pond 6 

effluent as it enters the aeration influent box. (WCI Admission No. 

33) . 

67. The CTP operators measure the pH of the grab samples using a 

bench meter located in the CTP office. (WCI Admission No. 36). 

68. The bench pH meter is generally calibrated using a single 

buffer solution of specified pH value of either 2, 4, 7 or 10. (WCI 

Admission Nos. 37, 38). 

12 



69. The CTP operators recorded on forms referred to as "Turn 

Audits," the readings from the pH meters located at the aeration 

influent box, the aeration tank, the rapid mix tank, and the No. 3 

clarifier, every two hours from September 1, 1988 to February 22, 

1995, and every hour from February 23, 1995 to July 31, 1998. (WCI 

Admission Nos. 18, 30; Witnesses: Beedle, Gaydosh, Ballas; Exhibit: 

Nos. 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47). 

70. Beginning in 1995, the CTP operators also recorded the grab 

sample pH measurements for Pond 6 influent wastewater on the Turn 

Audits. (Witness: Beedle; Exhibit: Nos. 44, 45, 46, 47). 

71. During the period September 1, 1988 to July 31, 1998, 

WCI's CTP operators recorded over 11,000 pH values of 2.0 s.u. or less 

for Pond 6 wastewater entering the CTP. (Witness: Be~dle; Exhibit: No. 

1) . 

72. During the periods April - November 1992, April - May 

1994, and April - July 1995, the CTP operators recorded 31 pH 

measurements of 12.5 s.u. or above for Pond 6 wastewater entering the 

CTP. (Witness: Beedle; Exhibit: No. 1). 

73. On or about July 25, 1990, WCI applied to Ohio EPA for a 

Clean Water Act permit to install a four million gallon storm surge 

tank to replace the impoundments. WCI did not install the surge tank 

after approval of the permit by Ohio EPA. 

zeuner; Exhibit: No. 24). 

(Witnesses: Stack, Shepker, 

74. WCI solicited and received proposals for a wastewater 
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segregation system that would have prevented process wastewaters from 

entering the surface impoundments, but it did not install the system. 

(Witness: Zeuner; Exhibit: Nos. 161, 165). 

WCI'S WASTESTREAMS 

75. Mr. Gary A. Amendola testified on behalf of the United 

States as an expert on the industrial processes of the steel industry 

in the United States. Mr. Amendola has 30 years experience in water 

pollution control, much of it involving the steel industry. Mr. 

Amendola has a Bachelor of Environmental Engineering and is a 

registered Professional Engineer in Ohio and a member of the 

Association of Iron and Steel Engineers. Mr. Amendola is qualified to 

testify in this case as an expert on these issues. (Witness: Amendola; 

Exhibit: No. 300). 

76. Mr. Amendola testified that the flow rates and 

acidity/alkalinity of the various wastewaters from WCI's operations 

discharged to Pond 5 are as follows: 
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Typical 
Wastewater Flow Rates '" Wastewater 

Sources (gpm) Acidity/Alkalinity 

Acid Pickling Operations 
No. 5 pickle rinse waters & fume 110 highly acidic 
scrubber discharges 

No. 6 pickle line 
rinse water & fume scrubber water 60 highly acidic 
looping pit water 65 neutral range 

Acid losses from pickle lines variable strong acid, highly acidic 

Acid regeneration plant 5 acidic 

Cold Rolling and Annealing 
Cold rolling 

Tandem mill 40 neutral range 
52 11 Temper mill 90 neutral range 
54 11 Temper mill 45 neutral range 

Portable annealing 10 neutral range 

Coating Products Department 

Galvanizing line 216 
Alkaline cleaning section highly alkaline 
Acid cleaning section highly acidic 

Terne line 95 
Alkaline cleaning section highly alkaline 
Acid cleaning section highly acidic 

Silicon line 
Alkaline cleaning section 10 highly alkaline 
' 

Miscellaneous Sources 

52 11
, 53" Slitters 40 neutral range 

Mobile equipment '" 35 unknown 

Total :flow, gpm 821 highly acidic 

Flow rates in gallons per minute (gpm) Notes: (1) 
(2) Mobile equipment flow of 35 gpm listed as intermittent. 
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77. Mr. Amendola made an assessment of whether each process 

wastewater stream and the combined wastewater stream discharged to 

Ponds 5 and 6 by WCI would have a pH of 2.0 or less, or 12.5 or 

greater. (Witness: Amendola; Exhibit: No. 300). 

78. Mr. Amendola concluded that prior to the installation of a 

lime neutralization system in December 1993, the combined wastewater 

flow from all of WCI's steel finishing wastewaters discharged into 

Pond 5 frequently had pH values of 2.0 s.u. and less. 

Amendola; Exhibit: 300). 

(Witness: 

79. Mr. Amendola also prepared a cost estimate for the above

ground tank system to replace Ponds 5 and 6 at tLe WCI facility. 

(Witness: Amendola; Exhibit: No. 300). 

80. In the opinion of Mr. Amendola, had WCI replaced Ponds 5, 6 

and 6A with an engineered, above ground wastewater collection and 

equalization system when it purchased the steel plant in 1988, it 

would have cost WCI $30,000 as a one time cost for engineering the 

project, a capital investment of $1,500,000 to build and install the 

tank, and annual operations and maintenance costs of $20,000. These 

expenditures should have been made by November 1988, but never have 

been made. (Witnesses: Amendola; Fagan; Exhibit: Nos. 300, 301). 

81. WCI generates several process wastewater streams 

in its steel finishing operations that are highly acidic. Wastewaters 

from these operations have been discharged to the surface 

impoundments. (WCI Admission Nos. 13 and 17; Witnesses: Amendola, 
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Holt; Exhibit: Nos. 1, 37, 38, 39, 40, 41, 42, 43, 44, 143). 

82. Corrosiveness is the property that enables a substance to 

dissolve material with which it comes in contact. Improperly managed 

corrosive wastes pose a substantial present or potential danger to 

human health and the environment. (Witness: Lowry). 

83. To determine whether a substance exhibits the hazardous 

waste characteristic of corrosivity, one can measure the corrosive 

chemical agents: acids and bases. This measurement is known as pH. 

(Witness: Lowry). 

84. The measure of pH provides an estimate of the acidic 

agent (hydrogen ion) and the basic agent (hydroxide ion) . 

Lowry) 

(Witness: 

85. Pursuant to U.S. EPA Sampling Methods 5.2 and 9040, the pH 

of a sample is determined electrochemically using potentiometry, i.e., 

a glass membrane electrode selective for hydrogen ion in combination 

with a pH meter. (Witness: Lowry). 

SOURCES OF ACID IN THE SURFACE IMPOUNDMENTS 

86. By their very nature, steel industry pickling operations 

involve the use and generation of highly corrosive materials (new, 

reconstituted and spent hydrochloric pickling acids, _acidic rinse 

waters, acidic fume scrubber wastewaters and corrosive atmospheres) 

(Witnesses: Amendola; Holt). 

87. WCI maintains an Acid Regeneration Plant at the facility to 

re-process some of the wastestreams generated from its steel making 
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processes. (Witnesses: Amendola; McCoy) . 

88. WCI's wastewater contains acid rinse waters and acid fume 

scrubber water. (Witnesses: Amendola, Gradishar). 

89. The pH of acid fume scrubber water generated by WCI is as 

low as 1. 3 s . u. (Witnesses: Gradishar, Amendola). 

90. The acid fume scrubber water is so acidic that, on occasion, 

a portion of it is conveyed to WCI's Acid Regeneration Plant for use 

in the Plant's regeneration process, while the balance of it 

discharges to the surface impoundments. On other occasions, the 

entire wastestream is discharged to the impoundments. 

Gradishar, McLaughlin, Holt). 

(Witnesses: 

91. The pH of the rinse waters is highly acidic. WCI has 

considered conveying its acid rinse waters to the Acid Regeneration 

Plant, but continues to convey it to the unlined surface impoundments. 

(Witnesses: McCoy, Holt). 

92. The wastewater conveyed to the impoundments oftentimes 

contains spent pickle liquor ("SPL"). Spent pickle liquor is listed 

by U.S. EPA as a corrosive and toxic hazardous waste under RCRA 

regulations at 40 C.F.R. Part 261. 

Amendola). 

(Witnesses: Holt, Boyle, 

93. At times relevant to the Complaint, WCI collected SPL in a 

silicon settling tank at the No. 5 Pickler, prior to conveying it to 

the Acid Regeneration Plant for re-processing. (Witness: Holt) . 

94. The silicon settling tank contained numerous pinhole 
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leaks noted by WCI in 1991-1992. SPL leaked from the silicon settling 

tank to the sewer system feeding the impoundments. WCI eventually 

replaced the silicon settling tank because of the persistent leaks. 

(Witnesses: Holt, Zeuner, Shepker, McCoy; Exhibit: No. 111). 

95. The wastewater conveyed to the impoundments oftentimes 

contains acid from spills and/or leaks in piping. (Witnesses: Zeuner; 

Holt; Stock; Gradishar). 

96. Prior to June 21, 1993, the inside sump at the Acid 

Regeneration Plant was physically connected to the pond system. The 

pH of the wastewater collected in the inside sump is as low as 1.2 

s.u. (Witness: McCoy; Exhibit: No. 124). 

97. The No. 5 pickler contains three acid tubs. The No. 6 

pickler contains four acid tubs. The secondary containment for the 

acid tubs is designed to channel leaks or spills of acid to the sewer 

system leading to No. 5 Pond. WCI experiences leaks from the acid 

tubs on an occasional basis. (Witnesses: Holt; Stock; Gradishar; 

Zeuner; Amendola). 

98. Although WCI personnel, on occasion, manually added 

lime to the acid which had spilled or leaked from the acid tubs at the 

No. 5 and 6 picklers, WCI did not conduct any testing to determine 

whether the acid had been neutralized prior to its discharge to the 

sewer system leading to No. 5 Pond. (Witness: Holt). 

99. On occasion, leaks develop between the dam that 

separates the acid section and the rinse section of the picklers, 
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causing acid to flow to the sewer leading to No. 5 Pond. (Witness: 

Holt) 

100. WCI personnel, on occasion, "dumped" the rinse tanks at the 

picklers to allow for maintenance of the rinse tanks. This was done 

when the picklers shut down on weekends. (Witness: McCoy) 

101. WCI personnel, on occasion, "dumped" the acid tanks at the 

picklers. When pickler tanks were dumped, the pH of the wastewater in 

the impoundments would trend downward. (Witness: Rodgers; Exhibit: 

No. SO). 

102. It is a standard practice for WCI personnel in the 

Enviromc.ental Department to place a call to the Rolling and Finishing 

Department, which oversees the pickling area, whenever the pH of the 

wastewater in the impoundments trended downward, as measured by the 

influent probe at the CTP, because the picklers were the largest 

source of acid. (Witnesses: Stock, Ballas, Gaydosh, Gradishar, 

Showalter) . 

103. WCI personnel, on occasion, would clean up leaked acid 

with vacuum trucks, which would then deposit the acid in Pond 6. 

(Witness: Holt). 

WCI'S pH CONTROL PROCEDURES 

104. In 1993, WCI initiated a procedure whereby bags of lime were 

manually added to the wastewaters at the Rolling and Finishing 

Department whenever the pH of the wastewater registered between 3 and 

4 s.u. as measured by the influent probe at the CTP. (Witness: 
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Gradishar) 

105. Richard Gradishar, the Environmental Engineer with 

responsibilities for wastewater issues at WCI, would order that a 

certain number of 50-pound bags of lime be added to the wastewater. 

(Witness: Gradishar). 

106. The actual number of bags added depended solely upon Mr. 

Gradishar's judgment, which, in turn, depended upon the pH of the 

wastewater in the impoundments as measured by the influent probe at 

the CTP. (Witness: Gradishar). 

107. Since December 1993, the wastewater pH has been adjusted 

upward by an automated lime injection system at the No. 9 Lift 

Station, upstream of No. 5 Pond, to ensure that the pH of the 

wastewater flowing into Pond 5 remains at 3.5 s.u. or above and to 

lessen swings in pH levels. (WCI Admission No. 34) .. 

108. Prior to December 1993, the wastewaters flowed directly into 

Pond 5 without automated pH adjustment. 

Gradishar) 

(Witness: Amendola, 

109. Prior to December 1993, WCI manually added bags of lime to 

the wastestreams only when there was an emergency, such as an abnormal 

discharge of acid. (Witness: Gradishar, Holt). 

110. The pH of the wastewater at the No. 9 Lift Station has been 

as low as 0.6 s.u. (Witness: Boyd) . 

111. WCI personnel determine whether the lime injection system at 

the No. 9 Lift Station is effectively raising the pH of the wastewater 
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in the impoundments based on the influent probe pH readings at the 

CTP. (Witness: Boyd) . 

112. Every morning at 7:00a.m., the CTP Area Supervisor faxed to 

the Rolling and Finishing Department, which operates the lime 

injection system, a report stating what the pH of the wastewater in 

the impoundments is, as measured by the influent probe readings. 

(Witness: Boyd, Showalter). 

113. Even after WCI installed the lime injection system at the 

No. 9 Lift Station, Mr. Gradishar directed that lime be added manually 

to the wastestreams to compensate for problems that would frequently 

occur with the lime injection system. (Witness: Gradishar). 

114. Even after WCI installed the lime injection system at the 

No. 9 Lift Station, WCI continued to convey wastewater of 2.0 s.u. or 

less to the impoundments. (Witness: Beedle). 

115. After WCI installed the lime injection system at the No. 9 

Lift Station, the pH of the wastewater in the impoundments would, on 

occasion 1 rise to 12.5 s.u. or greater. (Witness: Stock; Exhibit: No. 

1) . 

116. Prior to installation of a lime neutralization system 

in December 1993, the combined wastewater flow from all of the steel 

finishing wastewaters discharged into Pond 5 by WCI frequently had pH 

values of 2.0 s.u. and less. For 1991 and 1993, WCI data demonstrate 

these wastewaters had pH values of 2.0 s.u. and less more than 50 per 

cent of the time. (Witness: Beedle; Exhibit: Nos. 1, 2, 3, 37, 38, 
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39, 40, 41, 42). 

U.S. EPA'S SAMPLING AND pH MEASURE1lliNTS 

117. In 1993, U.s. EPA conducted a multimedia inspection at 

WCI and collected samples of wastewater from various locations at the 

facility. (Witnesses: Beedle, Conti, Lins; Exhibit No. 143). 

118. On May 12, 1993, during the inspection, U.S. EPA collected 

a grab sample of wastewater being pumped from a surface impoundment 

known as Pond 6A to a surface impoundment known as Pond 6. U.S. EPA 

extracted the sample as a single increment by holding a bottle in the 

flow of the wastewater as it entered Pond 6. U.S. EPA field 

measurements of-this sample revealed a pH of 1.81 s.u., below the 

regulatory limit of 2.0 s.u. (Witnesses: Beedle, Conti; Exhibit No. 

143). 

119. On May 12, 1993, U.S. EPA field personnel calibrated 

their pH meter and pH probe at 8:40 a.m. with pH 4 and pH 10 standards 

at a temperature of 20.2 C. On May 12, 1993, U.S. EPA field personnel 

calibrated their pH meter and probe with a pH 7 standard at 8:45a.m., 

2:30p.m. and 3:00p.m. and obtained pH readings of 7.00 s.u., 6.86 

s.u. and 6.86 s.u. at a temperatures of 20.2 C, 31.1 C and 30.9 C, 

respectively. (Witness: Conti; Exhibit: No. 143). 

120. On June 15, 1993, during the inspection, U.S. EPA 

collected a grab sample of wastewater from a process that uses acid 

pickle liquor to treat steel (the acid pickling process). (Witness: 

Lins; Exhibit: No. 143). 
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121. U.S. EPA collected the sample as a single increment by 

placing a bottle in the flow of the wastewater as it entered a tank. 

The wastewater was conveyed by pipe from the process area at the 

facility to the tank. The tank had an outlet pipe that conveyed the 

wastewater to a surface impoundment. Three other pipes also conveyed 

wastewater from other processes to this tank. The wastewater from the 

other processes were also conveyed through the outlet pipe to the 

surface impoundment. U.S. EPA field measurements of this sample 

collected from the acid pickling process wastewater revealed a pH of 

1.65 s.u. (Witness: Lins; Exhibit: No. 143). 

122. On June 15, 1993, during the inspection, U.S. EPA also 

collected a grab sample from wastewater flowing from Pond 6. The 

sample was collected at a point before the Pond 6 wastewater 

commingles with wastewater from the Basic Oxygen Furnace, which is 

separated from Pond 6 wastewater by a weir at the aeration tank. U.S. 

EPA extracted the sample as a single increment by placing a bottle in 

the flow of the Pond 6 wastewater as it entered the aeration tank. 

U.S. EPA field measurements of the sample of Pond 6 wastewater 

revealed a pH of 1.67 s.u. (Witness: Lins; Exhibit: No. 143). 

123. On June 15, 1993, U.S. EPA field personnel calibrated 

their pH meter and probe at 10:55 a.m. with pH 4 and pH 10 standards 

at temperatures of 26.7 C and 26.6 C, respectively. On June 15, 1993, 

U.S. EPA field personnel calibrated their pH meter and probe with a pH 

7 standard at 10:57 a.m. and 11:52 a.m., and obtained pH readings of 
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6.98 s.u. and 6.92 s.u. at a temperatures of 27.2 C and 32.1 C, 

respectively. (Witness: Lins; Exhibit: No. 143). 

RELIABILITY OF SAMPLING AND ANALYSIS 

124. Dr. Joseph Lowry testified on behalf of the United 

States as an expert on wastewater sampling and monitoring using U.S. 

EPA designated methods and other methods employed by industry. Dr. 

Lowry has 27 years of professional experience conducting, directing, 

supervising, evaluating, and interpreting environmental measurements. 

He has a Bachelor of Science in Chemistry, a Master of Science in 

Water Resources Science, and a Doctor of Philosophy in Environmental 

Health Sciences. Water Resources Science is an interdisciplinary 

study of wastewater engineering and environmental chemistry. 

Environmental Health Sciences is an interdisciplinary study of the 

health sciences and environmental chemistry. He has 21 years of 

employment as National Technical Expert and Chief Scientist at the 

National Enforcement Investigations Center (NEIC), Office of 

Enforcement and Compliance Assurance, U.S. EPA in Lakewood, Colorado. 

Dr. Lowry has been qualified as an expert in numerous federal 

jurisdictions on these issues and is qualified to testify in this case 

as an expert on these issues. (Witness: Lowry; Exhibit: No. 303) 

125. Dr. Lowry conducted a review of certain information 

documenting wastewater sampling and monitoring conducted at WCI by 

U.S. EPA and its contractors, and by WCI personnel to assess the 

extent to which such sampling data may be relied upon to establish 
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that the wastewater generated and managed at the WCI facility was 

hazardous waste within the meaning of RCRA. (Witness: Lowry; Exhibit: 

No. 303). 

126. The measurements of WCI wastewater made by U.S. EPA are 

reliable for determining that the pH values of samples collected by 

U.S. EPA were less than 2: (Witness: Lowry). 

127. The samples were collected with sample extraction techniques 

appropriate for the form and consistency of the wastes. 

Lowry, Conti, Lins; Exhibit: No. 303). 

(Witnesses: 

128. U.S. EPA appropriately collected the samples of wastewater 

as it enters and exits the surface impoundments. 

Conti, Lins; Exhibit: No. 303). 

(Witnesses: Lowry, 

129. U.S. EPA properly applied a routine analytical method widely 

used in the environmental testing community and capable of being 

reliable to within 0.1 pH units. 

Exhibit: No. 303). 

{Witnesses: Lowry, Conti, Lins; 

130. U.S. EPA used instrumentation appropriate for the method, 

calibrated its instruments with two standards of known pH value daily, 

compensated for temperature effects, and verified the calibration by 

the replicate analysis of a standard of known pH value. 

Lowry, Conti, Lins; Exhibit: Nos. 143, 303). 

(Witnesses: 

131. An influent probe pH measurement of 1.6 s.u. recorded by a 

CTP operator on June 15, 1993 at 12:00 p.m. corroborates U.S. EPA's 

influent measurement of 1.67 s.u. taken on June 15, 1993 at 11:51 a.m. 
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(Witnesses: Lowry, Lins; Exhibit: Nos. 42, 143, 303). 

132. The pH measurements are consistent with historical pH 

measurements and with expected measurements of wastewater from certain 

industrial processes used at WCI and entering the surface 

impoundments. (Witnesses: Beedle, Amendola; Exhibit: Nos. 1, 37, 38, 

39, 40, 41, 42, 300). 

133. U.S. EPA's data are of sufficient quality for the intended 

purposes. (Witness: Lowry; Exhibit: No. 303). 

134. The influent probe measurements with values less than or 

equal to a pH of 3, recorded by WCI's CTP operators of Pond 6 

wastewater, are reliable for determining that p}: values reported by 

WCI as less than or equal 2 were accurate. (Witness: Lowry; Exhibit: 

No. 303). 

135. WCI appropriately made the inflow pH measurements as the 

wastewater exits the surface impoundment known as Pond 6 and enters 

the wastewater treatment unit. (WCI Admissions Nos. 31, 32; 

Witnesses: Lowry, Ballas; Exhibit: No. 303). 

136. WCI properly applied a routine analytical method widely used 

by the industrial and wastewater treatment communities and capable of 

being reliable to within 0.1 or 0.2 pH units. 

Ballas; Exhibit: No. 303) 

(Witnesses: Lowry, 

137. WCI used instrumentation appropriate for the method, 

conducted offline calibration of their pH probes and meters weekly 

with two standards of known pH value, and cleaned the pH electrode 
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assembly daily. (Witnesses: Lowry, Dunn, White, Ballas, Rodgers; 

Exhibit: Nos. 87, 88, 303). 

138. The inflow pH measurements for 1995 were frequently 

corroborated by grab sample pH measurements made by WCI. (WCI 

Admission No. 33; Witnesses: Lowry, Ballas; Exhibit: Nos. 44, 303). 

139. A comparison of weekly analyses of standard solutions for 

1995 to those for 1993 and 1989 indicates the same performance for the 

inflow pH measurements during these years. (Witness: Lowry; Exhibit: 

Nos. 87, 88, 303). 

140. Corroborating grab sample pH measurements on October 14 and 

15, 1993, by a WCI contractor, and again on June 15, 1993, by u.s. EPA 

provide further verification of the reliability of the inflow pH 

measurements. (Witness: Lowry; Exhibit: Nos. 143, 168a, 303). 

141. Similarly, corroborating chloride analysis on June 21, 1989, 

provides verification of the reliability of the inflow measurements. 

The agreement between the measured and expected values of lime 

saturated wastewater provide in situ demonstration of the proficiency 

of the inflow pH measurements to reliably depict the pH. Many of the 

inflow pH measurements recorded at two-hour intervals for June 1989, 

May 1993, and October 1993 were of a pH of 2 or less. Therefore, the 

data are of sufficient quality for the intended purposes. (Witness: 

Lowry; Exhibit: Nos. 1b, 1f, 38, 42, 303). 

142. Dr. Lowry compared seventy-five (75) pairs of grab 

sample pH measurements recorded by WCI CTP operators during the period 

28 



February 25, 1995 through December 31, 1995, with corresponding inflow 

pH measurements of Pond 6 wastewater with a pH value of 3.0 s.u. or 

below. All pairs of these pH values differ by 0.2 pH units or less. 

Sixty-two of these pairs of pH values differ by 0.1 pH units or less. 

(Witness: Lowry; Exhibits: Nos. 44, 303). 

143. The close agreement of the inflow pH measurements and the 

grab sample measurements indicates that all of the pH measurements of 

3.0 s.u. or less are reliable to within 0.2 pH units and most are 

reliable to within 0.1 pH units. (Witness: Lowry; Exhibits: Nos. 44, 

303). 

144. A comparison of all grab sample and corresponding influent 

probe measurements taken between 1995 and 1998 indicates that 98.4% of 

the pH measurements of 3.0 s.u. or less are reliable to within 0.2. 

s.u. (Witness: Lowry; Exhibit: Nos. 4, 44, 45, 46, 47). 

145. The 1995 weekly calibration logs contain analyses of pH 

2 standard and corresponding analyses of pH 4 standard. Because these 

standard analyses were conducted in 1995 along with inflow and grab 

sample pH measurements, the pH standard analyses are associated with 

an inflow measurement system that is reliable to within 0.2 pH units. 

(Witnesses: Dunn, Lowry; Exhibit: Nos. 88, 88a, 303) 

146. A saturated aqueous solution of lime is a recognized 

secondary standard for calibrating and confirming the reliability of 

pH measurement systems. A WCI CTP record dated February 1, 1993, 

contains pH readings of 12.4 s.u. for a Pond 6 wastewater inflow 
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measurement. A WCI CTP record dated February 3, 1997, contains the 

following pH readings for Pond 6 wastewater inflow pH measurements: 

(1) four at 12.6 s.u., (2) three at of 12.5 s.u., and (3) two at 12.4 

s.u. These high pH values observed on February 1, 1993, and February 

3, 1997, are consistent with known uses of lime at the facility. 

(Witness: Lowry; Exhibit: Nos. 42, 46, 303) 

WCI'S CONTRACTOR MEASUREMENTS 

147. On June 20, 1989, Duncan, Lagnese & Associates (\'DLA"), 

on behalf of WCI, conducted hourly sampling (one sample every hour for 

twenty-four hours) of the wastewater in Pond 6 as it entered the CTP. 

(Witnesses: Zeuner, Shepker, Skubak; Exhibit No. 268). 

148. Of the twenty-four (24) grab samples collected by DLA on 

June 20, 1989, twenty-one (21) had a pH value of 2.0 or below. 

(Witnesses: Zeuner, Shepker, Skubak; Exhibit No. 268). 

149. During the period October 13-15, 1993, Killam Associates, on 

behalf of WCI, conducted a study to determine, among other things, the 

source of the acid wastewater in the surface impoundments. (Witnesses: 

Zeuner, Shepker, Skubak; Exhibit No. 168). 

150. In conducting this study, Killam collected three grab 

samples from the bosh box that channels wastewater to the surface 

impoundments. (Witnesses: Ritter, Shepker, Skubak; Exhibit No. 168) 

151. The three samples collected by Killam had pH values of 1.3, 

1.7 and 2.0 s.u., respectively. (Witnesses: Ritter, Skubak; Exhibit 

No. 168). 
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152. Based upon its sampling, Killam Associates concluded that 

the pH of the wastewater in the surface impoundments was between 1.9 

and 2.0 s.u. even after the addition of 700 pounds of lime per day. 

(Witnesses: Skubak, Ritter; Exhibit: No. 168). 

WCI' 8 KNOWLEDGE OF HAZARDOUS ~IASTES IN PONDS 5, 6 and 6A 

153. WCI did not make a determination as to whether the 

wastewater it conveyed to the surface impoundments was hazardous as 

required under RCRA (Witnesses: Boyle, McLaughlin, Zeuner, Gradishar, 

Shepker) . 

154. Raymond Zeuner, WCI's Chief Engineer, was aware at least 

from the mid-1980s, that it was illegal to treat, store or dispose of 

wastewater that had a pH of 2.0 s.u. or less in surface impoundments 

(Witness: Zeuner). 

155. James Skubak of Killam Associates, an environmental 

engineering firm, was told by Mr. Zeuner in 1993 that the pH of the 

wastewater in the impoundments had been "below 2.0 for the past year 

and half." (Witness: Skubak; Exhibit: No. 326). 

156. Mr. Zeuner testified that he likes the pH of the 

wastewater in the impoundments \\on the acidic side" so that the oil is 

not turned into a "soapy mayonnaisy type of material." (Witness: 

Zeuner) . 

157. Mr. Zeuner testified that he likes the pH of the 

wastewater in the impoundments "on the acidic side" because if the pH 

is too high, the ponds perform the role of the CTP by causing zinc to 
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settle out of the wastewater, forming sludge that reduces the depth of 

Pond 5. (Witness: Zeuner) . 

158. Mr. Zeuner relied on a study conducted by Killam Associates 

in 1993, in which Killam determined that the pH of the wastewater in 

the impoundments was between 1.9 and 2.0 s.u., in proposing, designing 

and installing an automated lime injection system to raise the pH of 

the wastewater prior to its discharge to the impoundments. (Witness: 

Zeuner; Exhibit: No. 168a). 

159. Tom Shepker, WCI's Environmental Manager, understood that 

wastewater with a pH value of less than or equal to 2.0 s.u. is 

corrosive waste under RCRA. (Witness: Shepker). 

160. Joe Logan of Killam Associates was told by Mr. 

Shepker that the pH of the wastewater in the impoundments ran between 

"1.8-1.9." (Witnesses: Logan; Exhibit: No. 323). 

161. By memorandum dated August 1, 1990, Mr. Shepker advised Mr. 

Zeuner in pertinent part as follows: 

USEPA is vigorously pursuing the elimination of unlined 
surface impoundments used for waste water and hazardous 
waste systems. The #5, #6 and #6A ponds are unlined surface 
impoundments used in wastewater treatment. The new hazardous 
waste identification procedure, TCLP (Toxic Characteristic 
Leachate Procedure), effective in September 1990, places 
unlined waste water lagoons under RCRA hazardous waste 
regulations if any waste stream fails the TCLP test (ex. < 

2pH on pickler rinse water waster and acid scrubbers) . 
Waste waters which are in double lined lagoons or tanks 
remain under the NPDES regulations which makes compliance 
considerably more expensive. 

The permit to install (PTI) for the four million gallon tank 
to replace the ponds was received 7/27/90. This tank will 
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take us out from under RCRA for our water treatment system. 

(Witness: Shepker; Exhibit No. 105). 

162. Mr. Shepker was aware that, on occasion during the relevant 

time period, the CTP operators recorded pH values of 2.0 s.u. and less 

for influent Pond 6 wastewater. (Witness: Shepker) 

163. Mr. Shepker was aware that, on occasion, the pH of the Pond 

6 wastewater flowing into the CTP dipped as low as 1. 5 s. u. (Witness: 

Shepker) . 

164. Mr. Shepker testified that the wastewater in the ponds tends 

to be on the acidic side. (Witness: Shepker). 

165. In 1993, Killam Associates was told by WCI that the 

pH of the wastewater in the impoundments was "between 1.0 and 4.0, 

averaging 2.0." (Witness: Skubak; Exhibit: 273). 

166. Richard Gradishar, an Environmental Engineer with 

responsibilities for wastewater issues at WCI, was informed whenever 

the pH of the wastewater in the impoundments trended downward. 

(Witness: Gradishar). 

167. Mr. Gradishar informed Tom Shepker of downward trends in the 

pH of the wastewater in the surface impoundments. 

Gradishar) 

(Witness: 

168. On occasion, Mr. Gradishar informed Ray Zeuner that the pH 

of the wastewater in the impoundments was 2.0 s.u. or less. 

Gradishar) 

169. James Skubak of Killam Associates, one of WCI's 
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environmental consultants, expressed concern for the safety of a 

colleague he supervised who was assigned to conduct testing from an 

aluminum boat in Pond 5. Specifically, Mr. Skubak was concerned that 

the boat, which was constructed of aluminum, could dissolve away from 

contact with the highly acidic water in Pond 5 even though aluminum is 

used to pickle steel. (Witness: Skubak; Exhibit: No. 327). 

170. At least one CTP operator could, on occasion, smell acid in 

the wastewater as it entered the CTP from Pond 6 (Witness: Rodgers; 

Exhibit: No. 61). 

171. Tom Shepker, at the request of WCI President, James Stack, 

generated monthly and daily environmental control reports, which were 

circulated to WCI management, including James Stack and Ray Zeuner. 

In these reports, Mr. Shepker advised management of environmental 

issues such as the presence of low pH wastewater in the surface 

impoundments. (Witness: Shepker). 

172. WCI is owned by The Renco Group, Inc. (Renco), a New York 

investment firm owned by Ira Rennert, who served as Chairman of WCI's 

Board of Directors. (Witness: Stack). 

173. Mr. Stack discussed environmental problems with Mr. Rennert, 

including regulatory violations, if a major capital expenditure was 

required to address the problem. While Mr. Stack had ultimate 

decision-making authority with respect to capital expenditures, he 

reviewed such expenditures with Mr. Rennert. Mr. Rennert had the 

authority to decide that WCI would not make such expenditures. 
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(Witness: Stack). 

174. Ray Zeuner reported to Mr. Stack regarding capital 

expenditures related to environmental issues. Mr. zeuner discussed 

with Mr. Stack the possibility of replacing Ponds 5, 6 and 6A with an 

above-ground tank system. (Witness: Stack). 

175. Mr. Zeuner discussed with Mr. Stack concerns regarding low 

pH wastewater going into the impoundments. Mr. Zeuner advised Mr. 

Stack that lime addition to the process was for the purpose of 

addressing "any lower pH, especially 2 or below." (Witness: Stack) 

176. Mr. Stack received monthly and daily environmental reports 

from Tom Shepker, which, on occasion, indicated that the pH of Pond 6 

influent wastewater was 2.0 s.u. or below. (Witnesses: Stack, 

Shepker) . 

177. Mr. Stack was aware of acid spills at the facility, low pH 

wastewater going into the Mahoning River and leaks of spent pickle 

liquor from tanks. (Witness: Stack). 

178. Personnel in the Environmental Department at WCI discussed 

the possibility that spent pickle liquor had gotten into the 

impoundments. Personnel in the Environmental Department at WCI also 

discussed what type of closure would be required under RCRA for the 

surface impoundments if spent pickle liquor had gotten into the 

impoundments. (Witness: Stock). 

179. Every morning, CTP Area Supervisor, Herman Showalter, faxed 

to the Environmental Department, Turn Audits on which the operators 
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recorded pH readings, including the readings from the influent probe. 

(Witness: Showalter). 

ECONOMIC BENEFIT DERIVED FROM THE VIOLATIONS 

180. Mr. James Fagan testified on behalf of the United States as 

an expert on the economic benefit Defendant gained by failing to 

manage hazardous waste in its surface impoundments. Mr. Fagan has 

over 20 years experience, exclusively in the area of environmental 

management. He has a broad range of experience as an attorney, a 

management consultant, financial advisor, and professional 

environmental engineer. He has a Bachelor of Civil Engineering, a 

Master of Environmental Engineering and a law degree. Mr. Fagan has 

been frequently called upon to analyze economic benefit derived from 

violations of environmental laws and of the ability of defendants to 

pay penalties. He has been qualified as an expert in numerous federal 

jurisdictions on these issues and is qualified to testify in this case 

as an expert on these issues. (Witness: Fagan; Exhibit: No. 301). 

181. Mr. Fagan made an analysis to calculate the amount of 

economic benefit WCI received by failing to perform, or by delaying 

the performance of, tasks required to operate Ponds 5, 6 and 6A as 

hazardous waste management units as required by RCRA. (Witness: Fagan; 

Exhibit: No. 301). 

182. To properly comply with the RCRA requirements for Ponds 

5, 6 and 6A, WCI was required to make expenditures to close Ponds 5, 6 

and 6A, including dredging, disposal of dredged materials, and 
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backfilling the ponds; to install tanks to store wastewater with low 

pH prior to discharge and/or treatment at the WCI wastewater treatment 

facilities, so that it did not become hazardous waste regulated under 

RCRA; to implement a groundwater monitoring program; and to provide a 

closure and post closure plan together with necessary financial 

assurance. (Witnesses: Boyle, Beedle, Fagan; Exhibit: Nos. 261, 301). 

183. It would cost WCI Steel approximately $1,500,000 to 

install a tank system for collection and equalization of steel 

finishing process wastewaters to replace Ponds 5 and 6 used currently 

for that purpose. This cost estimate is exclusive of costs to close 

the ponds; costs to pretreat certain steel f~nishing wastewaters to 

remove oil; and, other costs that may be expended to secure required 

regulatory permits. (Witness: Amendola; Exhibit: No. 300). 

184. By avoiding or delaying those expenditures, WCI accrued 

an economic benefit. This benefit is measured by calculating the 

current value of delaying the capital cost of the various expenditures 

needed to avoid RCRA violations; and the current value of avoiding 

annual operation and maintenance costs. (Witness: Fagan; Exhibit: No. 

3 01) . 

185. To determine the economic benefit, these costs must be 

expressed in today's dollars. For example, if $100 should have been 

spent two years ago, it is worth more today because of the two year 

opportunity to invest the money and earn a return. The technique for 

converting past or future cash flows to present value is called 
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discounting. Certain variables affect the analysis: the discount 

rate, the inflation rate, the marginal tax rate, and the period of 

noncompliance. (Witness: Fagan; Exhibit: No. 301). 

186. The discount rate represents the "opportunity value of 

money." For WCI the discount rate is the minimum rate of return that 

it must earn to attract investment. WCI is a corporation that 

generally obtains capital from two types of investors. It may borrow 

money from banks or bond holders or it may sell stock to shareholders. 

The lender expects to be paid for the use of the money lent at a rate 

that reflects the credit worthiness of WCI. The shareholder expects 

to earn a return on its investment, through dividends and stock 

appreciation, at a rate that reflects the capacity of WCI to earn a 

profit. Because the shareholders' risk is higher, the rate to 

shareholders, the return on equity, is generally higher than the 

borrowing rate. (Witness: Fagan; Exhibit: No. 301). 

187. WCI would be likely to use a combination of debt and 

equity to finance the capital costs of needed improvements. The 

discount rates should therefore reflect a weighted average cost of 

capital (WACC) that WCI must earn on any investment to attract 

sufficient financing, either debt or equity. The WACC is a company

specific rate reflecting the company's capital structure, its cost of 

debt financing and the riskiness of its stock. During the years of 

noncompliance, WCI capitalization was restructured. The ratio of debt 

to equity ranged from 2:1 to nearly 5:1. The after-tax interest rate 
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on debt was about 6.3%. An average equity rate of 15% was selected. 

The result is a conservative WACC of 8.5%. (Witness: Fagan; Exhibit: 

No. 301). 

188. Construction costs are based on actual costs or estimates 

provided by WCI as of the dates of construction. Annual operation and 

maintenance costs are based on estimates as of the date the 

reconstructed facility began operation. Actual costs will vary during 

the period of delay because of the effect of inflation. The inflation 

rate varied from year to year and ranged from 1-3% during the period 

of noncompliance by WCI. Estimated costs are adjusted by an average 

inflation rate of 2. 0%. (Witness: Fagan; Exhibit: No. 301) . 

189. WCI receives tax benefits from installing and operating 

the required treatment facilities. The actual "out-of-pocket" 

expenditures are reduced by these tax benefits. For this analysis a 

40% tax rate was used. (Witness: Fagan; Exhibit: No. 301). 

190. WCI did not comply with the RCRA hazardous waste 

requirements on time. Economic benefit accrues from these initial 

dates of noncompliance until actual compliance is achieved. WCI was 

in violation of the RCRA requirements for various periods of time, 

depending on the nature of the violation and the time when activities 

were undertaken to come into compliance. (Witnesses: Boyle, Fagan; 

Exhibit: No. 301). 

191. Compliance with the RCRA hazardous waste requirements 

for Pond 5 and 6 and the implementation of the compliance activities 
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was required by November 1984. To date, WCI has not implemented the 

compliance activities necessary. For Mr. Fagan's analysis economic 

benefit was calculated from the first date of noncompliance, i.e., 

November 1988 until March 1999. Economic benefit continues to accrue 

until the corrective action is complete and until the civil penalty is 

paid. 

date. 

In addition, Mr. Fagan used March 1999 as the penalty payment 

(Witnesses: Boyle, Fagan; Exhibit: No. 301). 

192. The economic benefit of delayed compliance is calculated by 

computing the present value of delaying certain capital expenditures 

and avoiding annual operation and maintenance expenditures, from the 

date of noncompliance to the date of compliance. (Witnesses: Fagan, 

Boyle, Beedle; Exhibit: Nos. 261, 301) 

193. To avoid violating the RCRA requirements for Ponds 5, 6 and 

6A, WCI needed to make capital expenditures for several compliance 

actions. These include: closure of the impoundments; hazardous waste 

disposal costs; dredging and backfilling of the impoundments; storage 

tanks as an alternative to the impoundments; a groundwater monitoring 

program; and a closure and post closure plan. (Witness: Fagan; 

Exhibit: Nos. 261, 301). 

194. Economic benefit was estimated by calculating the 

difference between the after-tax cash flows that accrued by delaying 

the capital expenditures from the date compliance should have been 

achieved until the money was actually spent, including one replacement 

cycle, for the storage tank expenditure. Inflation was considered in 
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the analysis to recognize that construction cost would have been lower 

when construction was first necessary than when actual construction 

occurred. This adjustment reduces the amount of economic benefit. 

(Witness: Fagan; Exhibit: No. 301). 

195. By delaying certain compliance activities needed to 

stay in compliance, WCI was able to avoid some recurring annual costs. 

For example, the storage tanks and the groundwater monitoring program 

have on-going costs, such as annual costs for electricity, chemicals, 

labor and routine maintenance (\\O&M"}. Also, the financial assurance 

requirements are considered part of the avoided annual costs. 

(Witness: Fagan; Exhibit: No. 301). 

196. The method used by Mr. Fagan to calculate economic benefit 

of avoided operation, maintenance and reporting costs is similar to 

that used for capital costs. However, rather than merely delaying 

these costs, WCI avoided these costs altogether. The economic benefit 

is therefore the current value of the actual after-tax cost of the 0 & 

M costs avoided during the period of noncompliance. The 0 & M costs 

avoided during each year of noncompliance must be brought forward by 

adding interest to accurately estimate economic benefit. 

Fagan, Beedle; Exhibit: No. 301). 

(Witnesses: 

197. The economic benefit enjoyed by WCI from delayed 

capital expenditures was $6,427,000 as shown in the following 

table: 
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# 

1 

2 

3 

4 

5 

6 

7 

8 

SUMMARY OF ECONOMIC BENEFIT 
DELAYED CAPITAL EXPENDITURES 

COMPLIANCE ACTIVITY DELAYED CAPITAL ECONOMIC BENEFIT 
COSTS 

Impoundmer~ts Closure $2,752,365* $2,144,000 

Hazardous Waste Disposal 3,696,690* 2,556,000 
Costs to Landfill 

Impoundments Backfilling 190,000* 151,000 

Storage Tanks 1,500,000 1,367,000 

Groundwater Monitoring 201,835* 188,000 
Program 

Closure and Post Closure 28,980* 21,000 
Plan 

Financial Assurance for -- --
Closure and Post Closure 
Plan 

Financial Assurance for -- --
Thir? Party Liability 
Coverage 

Total Economic Benefit from Delayed Capital $6,427,000 
Investment 

* One-time nonrecurring costs 

(Witnesses: Fagan, Beedle; Exhibit: Nos. 261, 301) 

198. The economic benefit enjoyed by WCI as a result of 
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avoiding 0 & 1'1 costs was $2,631,000 as shown in the following table: 

# 

1 

2 

3 

4 

5 

6 

7 

8 

SUMMARY OF ECONOMIC BENEFIT 
AVOIDED ANNUAL EXPENDITUR~S 

COMPLIANCE ACTIVITY AVOIDED ANNUAL ECONOMIC BENEFIT 
COSTS 

Impoundments Closure --

Hazardous Waste Disposal --
Costs to Landfill 

Impoundments Backfilling --

Storage Tanks $20,000 $181,000 

Groundwater Monitoring 60,910 552,000 
Program 

Closure and Post Closure 1,288 12,000 
Plan 

Financial Assurance for 1,206,000 
Closure and Post Closure 133,000 
Plan 

Financial Assurance for 75,000 680,000 
Third Party Liability 
Coverage 

Total Economic Benefit from Delayed Capital $2,631,000 
Investment 
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(1-'litness: Fagan; Exhibit: Nos. 261, 301) . 

199. The total economic benefit to WCI of its delayed 

compliance, therefore, is almost $9.1 million. (Witness: Fagan; 

Exhibit: No. 301). 

ABILITY TO PAY A SUBSTANTIAL CIVIL PENALTY 

200. Mr. Robert L. Harris testified on behalf of the United 

States as an expert on the ability of WCI to pay a penalty. Mr. 

Harris has almost 20 years experience as a charge accountant and 

auditor for various corporations, banking institutions and accounting 

firms. He is a Certified Public Accountant and is a member of The 

Americ2n Institute of Certified Public Accountants and the Alabama 

State Society of Certified Public Accountants. Mr. Harris has been 

frequently called upon to testify regarding the financial condition of 

corporations and performs audits and accounting services for a broad 

range of companies. He has been qualified as an expert in several 

federal jurisdictions and is qualified to testify in this case as an 

expert on these issues. (Witness: Harris; Exhibit: No. 3 02) . 

201. Mr. Harris conducted an analysis of the financial 

condition of WCI to assess its ability to pay a civil penalty of up to 

$34 million in this case. (Witness: Harris; Exhibit: No. 302). 

202. From WCI's balance sheet for the three years ended 

October 31, 1998, 1997 and 1996, Mr. Harris measured WCI's ability to 

meet its current financial obligations from the amount of its working 

capital. Working capital is equal to current assets minus current 
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liabilities. Current assets represent assets which should be turned 

into cash within the next year. Current liabilities represent 

liabilities of the company which should be paid within the next year. 

In the case of WCI, working capital is very strong. For the years 

ended October 31, 1996 through 1998, the working capital of the 

company was $181,634,000, $85,902,000 and $107,840,000 respectively. 

(Witness: Harris; Exhibit: Nos. 297, 299, 302). 

203. Mr. Harris also considered the dividends and management fees 

paid by WCI to its parent company, The Renco Group, Inc. The 

following schedule summarizes payments from WCI to its parent company 

for the previous five fiscal years: 

Year Mgmt 
Ended Fees Dividends 

10/31/94 $ 1,200,000 $ 87,950,000 
10/31/95 1,200,000 -0-
10/31/96 1,200,000 6,567,000 
10/31/97 1,200,000 118,000,000 
1,0/31/98 1,200,000 14,100,000 

Total $ 6,000,000 $ 226,617,000 

(Witnesses: Harris, Stack; Exhibit: Nos. 297, 299, 302). 

204. Another factor Mr. Harris considered in examining the 

financial condition of WCI is the cash flow generated by operations. 

Cash flow generated by operations was calculated by taking the net 
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income of the company and adding back certain non cash expenditures 

such as depreciation and amortization. For the previous five fiscal 

years from October 31, 1994 through 1998, WCI has generated cash from 

operations of $33,613,000, $38,818,000, $52,767,000, $48,072,000 and 

$46,654,000 respectively. The cash flow from operations for 1997 is 

calculated before an extraordinary loss from early retirement of debt 

of $19,606,000. (Witness: Harris; Exhibit: Nos. 297, 299, 302). 

205. Based on the company's strong working capital position, 

the cash flow generated from operations over the previous five years, 

as well as the company's extremely low debt repayment schedule 

(approximately $324,000 per year over the next five years) and the 

funds currently being spent on fixed assets each year (averaging 

approximately $23,000,000 each of the previous five years), Mr. Harris 

testified that WCI has the ability to pay a $34,000,000 penalty. In 

addition, Mr. Harris testified that the impact of this penalty on the 

company would be far less had the parent company not drained WCI of 

$232,617,000 in management fees and dividends over the five previous 

fiscal years. (Witness: Harris; Exhibit: Nos. 297, 299, 302). 

First Claim for Relief: 

206. One or more of the surface impoundments at Defendant's 

facility, including Ponds 5, 6 and 6A, have contained wastewaters from 

WCI's steelmaking processes that exhibited a pH of 2 or less during 

the time period relevant to the United States' Complaint. (Witnesses: 

Lowry, Beedle, Conti, Lins 1 Skubak 1 Ritter; Exhibit Nos. 1 1 2 1 3, 37, 
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38, 39, 40, 41, 42, 43, 44, 143, 168, 268). 

207. Wastewaters flowing into, contained in, or flowing out 

of Ponds 5, 6 and 6A have exhibited the characteristic of corrosivity 

and are a hazardous waste within the meaning of 40 C.F.R. § 261.20 and 

261.22. (Witnesses: Lowry, Beedle, Conti, Lins, Skubak, Ritter; 

Exhibit Nos. 1, 2, 3, 37, 38, 39, 40, 41, 42, 43, 44, 143, 168, 268) 

208. Wastewaters flowing into, contained in, or flowing out 

of Ponds 5, 6 and 6A have included hazardous wastes from specific 

sources listed at 40 C.F.R. Part 261, Subpart D, including Spent 

Pickle Liquor. 

225, 310). 

(Witnesses: Holt, Zeuner, Stock; Exhibit Nos. 111, 

209. Ponds 5 and 6 have been in use at the Defendant's 

facility for a period prior to 1950, have remained in continuous use 

to the current date, and have not been closed. 

Zeuner) . 

(Witness: Amendola, 

210. Pond 6A was added on or about 1986 and has been in 

continuous use to the current date and has not been closed. 

Admission No. 11; Witness: Zeuner). 

(WCI 

211. Ponds 5, 6 and 6A, have continued to receive process 

wastewaters from November 8, 1988, up to and continuing to the date of 

filing of the United States' Complaint. 

Witnesses: Zeuner). 

(WCI Admission No. 9; 

212. Defendant does not have a permit issued pursuant of 

Section 3005 or 3006 of RCRA, 42 U.S.C. §§ 6925 or 6926, to manage 
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treat or store hazardous wastes in Ponds 5, 6, and 6A. (WCI Admissions 

Nos. 40, 41, 42; Witnesses: Boyle, Allen; Exhibit: No. 162a). 

213. On November 11, 1993, U.S. EPA issued to WCI the 

Federal portion of a RCRA hazardous waste permit. At the time that 

the Federal hazardous waste permit became effective, Defendant WCI had 

an effective RCRA permit which authorized it to conduct hazardous 

waste management activities only as specified in the RCRA permit. At 

all times relevant to this action, the federal permit did not 

authorize the management of hazardous waste in Ponds 5, 6 and 6A. 

(Witness: Boyle; Exhibit: No. 25). 

214. Under its permits, whenever WCI becomes aware that it 

failed to submit any relevant fact, or submitted incorrect information 

in the permit application, it is required to promptly submit such 

facts or information. (Witnesses: Allen, Boyle; Exhibit: Nos. 25, 

162a) 

215. WCI is prohibited by its Part B permit from storing 

hazardous waste that is not identified in that permit. (Witnesses: 

Allen, Boyle; Exhibit No. 162a). 

216. Defendant has managed a hazardous waste not authorized by 

its permit in one or more of its Ponds 5, 6 and 6A. (Witnesses: 

Boyle, Allen, Lowry, Beedle, Conti, Lins, Skubak, Ritter; Exhibit Nos. 

1, 2, 3, 25, 37, 38, 39, 40, 41, 42, 43, 44, 143, 162a, 168, 268). 

217. Pursuant to the State of Ohio Hazardous Waste Management 

Permit, dated August 12, 1993, at all times relevant to this action, 
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WCI was prohibited from operating any hazardous waste management unit 

except in accordance with that permit. (Witnesses: Allen; Exhibit No. 

162a) 

218. From September 1988, to the present, the Defendant has 

operated hazardous waste management units at the facility, including 

Ponds 5, 6 and 6A, without obtaining a permit issued pursuant to RCRA 

authorizing such operation. (WCI Admissions Nos. 40 and 41; 

Witnesses: Boyle, Allen, Lowry, Beedle, Conti, Lins, Skubak, Ritter; 

Exhibit Nos. 1, 2 1 3, 25, 37 1 38, 39, 40, 41, 42, 43, 44, 143, 162a, 

168, 268). 

219. Ponds 5, 6 and 6A do not have interim status pursuant to 

Section 3005(e) of RCRA, 42 U.S.C. § 6925(e), because no timely notice 

was ever filed by WCI stating that the facility was treating, storing 

or disposing of a hazardous waste in Ponds 5, 6 and 6A, and because no 

timely Part A application was filed by WCI pursuant to Section 3010 of 

RCRA, 42 U.S.C. § 6930, stating that the facility was treating, 

storing, or disposing of a hazardous waste in Ponds 5, 6 and 6A. 

Admissions Nos. 42, 50; Witness: Allen, Boyle). 

Second Claim for Relief 

(WCI 

220. From September 1988, to the present, the Defendant has 

operated hazardous waste management units at its facility, including 

Ponds 5, 6 and 6A, without including these hazardous waste management 

units in any Part A application and without amending any Part A 

application pursuant to Section 3010 of RCRA, 42 U.S.C. § 6930, 40 
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C.F.R. § 270.13 and O.A.C. § 3745-50-43. (WCI Admission No. 40; 

Witnesses: Boyle, Allen, Lowry, Beedle, Conti, Lins, Skubak, Ritter; 

Exhibit Nos. 1, 2, 3, 25, 37, 38, 39, 40, 41, 42, 43, 44, 143, 162a, 

168, 268). 

Third Claim for Relief 

221. From September 1988, to the present, the Defendant has 

operated hazardous waste management units at its facility, including 

Ponds 5, 6 and 6A, without including these hazardous waste management 

units in any Part B application and without amending any Part B 

application pursuant to 40 C.F.R. § 270.14 and O.A.C. § 3745-50-44. 

(WCI Admission No. 41; Witnesses: Boyle, Allen, Lowry, Beedle, Conti, 

Lins, Skubak, Ritter; Exhibit Nos. 1, 2, 3, 25 1 37, 38 1 39, 40, 41, 

42, 43, 44, 143, 162a, 168, 268) 

Fourth Claim for Relief 

222. Defendant's Ponds 5, 6 and 6A do not meet the minimum 

technological standards of Section 3004(o) (1) (A) of RCRA, 42 U.S.C. § 

6924(o) (1) (A), or in 40 C.F.R. § 264.221 or O.A.C. § 3745-56-21 by 

November 8, 1988. (WCI Admission No. 43). 

223. During the period from November 8, 1988, until at least 

1995, Defendant continued to accept hazardous wastes at Ponds 5, 6 and 

6A, and failed to close the impoundments as required by Section 

3005(j) of RCRA, 42 U.S.C. § 6935(j), 40 C.F.R. § 264.228, and O.A.C. 

§ 3745-56-28. (Witnesses: Boyle, Allen, Lowry, Beedle, Conti, Lins, 

Skubak, Ritteri Exhibit Nos. 1, 2, 3, 25, 37, 38, 39, 40, 41, 42, 43, 

50 



44, 143, 162a, 168, 268). 

Fifth Claim for Relief 

224. During the period from November 8, 1988, to the present, 

Defendant did not have a written closure plan developed in compliance 

with federal and state RCRA closure provisions at 40 C.F.R. § 264.112, 

and O.A.C. § 3745-55-12 that included closure of Ponds 5, 6 and 6A. 

(Witnesses: Allen, Boyle). 

Sixth Claim for Relief 

225. During the period from November 8, 1988, to the 

present, the Defendant has failed to comply with the closure costs and 

financial assurance requirements of 40 C.F.R. ?art 264 and O.A.C. § 

3745-55-40 through 3745-55-51, for its hazardous waste management 

units, Ponds 5, 6 and 6A. (Witness: Allen). 

Seventh Claim for Relief 

226. During the period from November 8, 1988, to the 

present, WCI has failed to install, operate, and maintain a ground-

water monitoring system for its hazardous waste management units, 

Ponds 5, 6 and 6A, which meets the requirements of 40 C.F.R. Part 264, 

Subpart F, and O.A.C. §§ 3745-54-90 through 3745-55-02. 

Reusch, Stock) . 

(Witnesses: 

227. Ground-water monitoring wells installed by WCI to date do 

not meet the requirements of RCRA, 40 C.F.R. Part 264, Subpart F and 

O.A.C. §§ 3745-54-90 through 3745-55-02. (Witness: Reusch). 

Eighth Claim for Relief 
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228. At various times from July B, 1987, until at least 

1995, Defendant has land disposed of hazardous waste with a pH of less 

than or equal to 2.0, and exhibiting the characteristic of 

corrosivity, and has land disposed spent pickle liquor, in or from 

Ponds 5, 6 or 6A, which did not meet the treatment standards specified 

at O.A.C. § 3745-59-40 through 3745-59-43, in violation of 40 C.F.R. 

§§ 268.32 and 268.35(a), and O.A.C. §§ 3745-59-32 and 3745-59-35(A). 

(Witness: Boyle). 

II. CONCLUSIONS OF LAW 

JURISDICTION 

The Court has jurisdiction over the subject matter of 

this action pursuant to Section 3008(a) of RCRA, 42 U.S.C.§ 6928(a), 

and pursuant to 28 U.S.C. §§ 1331, 1345 and 1355. 

2. WCI is a '\person" within the meaning of Section 

1004(15) of RCRA, 42 U.S.C. § 6903(15), Ohio Administrative Code 

("O.A.C.") § 3745-50-10(A)86, and 40 C.F.R. § 260.10. 

3. WCI's integrated steel plant, and all buildings, 

structures and surface impoundments located there, is a \\facility" 

within the meaning of 40 C.F.R. § 260.10 and O.A.C. § 3745-50-

10(A) (35). (WCI Admission No. 59; Pleading: Cmp. ~ 23; Witness: 

Boyle). 

4. The United States has given notice of commencement of 

this action to the State of Ohio pursuant to Section 3008(a) (2) of 

RCRA, 42 U.S.C. § 6928 (a) (2). 
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5. The Court has personal jurisdiction over the Defendant, 

WCI Steel, Inc., a corporation organized under the laws of the State 

of Ohio and doing business in the State of Ohio pursuant to Section 

3008 (a) of RCRA, 42 U.S.C. § 6928 (a). 

VENUE 

6. Venue is proper in this District pursuant to 28 U.S.C. 

§§ 1391(b) and (c), 1395(a), and Section 3008(a) of RCRA, 42 U.S.C. § 

6928(a), because it is the judicial district in which WCI's Warren, 

Ohio, facility is located and in which the alleged violations 

occurred. 

LIABILITY 

7. Congress enacted the Resource Conservation and Recovery Act 

(RCRA) of 1976, as amended by, among other acts, the Hazardous and 

Solid Waste Amendments of 1984 (HSWA), 42 U.S.C. §§ 6901 et ~., to 

regulate the treatment, storage, transportation and disposal of solid 

and hazardous wastes and to ensure that such wastes ''managed in a 

manner which protects human health and the environment." 42 U.S.C. § 

6902 (a) (4) and (b) 

8. Section 3005(a) of RCRA, 42 U.S.C. § 6925(a), prohibits 

the operation of any facility that treats, stores, or disposes of 

hazardous wastes, except in accordance with a permit. United States 

v. Heuer, 4 F.3d 723, 730 (9'h Cir. 1993) ("It is fundamental that an 

entity which performs a hazardous waste activity for which a permit is 
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required under RCRA may not legally perform that activity unless it 

has a permit for the relevant activity."). 

9. Subtitle C of RCRA establishes a comprehensive federal 

regulatory program for the management of hazardous waste. 42 U.S.C. § 

6921-6939. U.S. EPA has promulgated regulations pursuant to Subtitle 

C of RCRA that set forth standards and requirements that are 

applicable to generators and transporters of hazardous waste and 

owners and operators of facilities that treat, store, or dispose of 

hazardous waste. 

10. Because U.S. EPA could not issue permits to all 

~egulated entities by November 19, 1980, RCRA's effective date, RCRA 

provided that facilities meeting certain operational and permit 

application requirements could obtain a regulatory approval, known as 

"interim status," which allowed facilities to operate pending final 

administrative action on a permit application. 42 U.S.C. § 6925(e). 

11. In order to qualify for such interim status, a facility had 

to demonstrate that: 1) it was in existence on November 19, 1980; 2) 

it had complied with Section 3010(a) of RCRA concerning notification 

of hazardous waste activity; and 3) it had made an application for a 

permit, Section 3005(e) of RCRA, 42 U.S.C. § 6925(e). 

12. Section 3006 of RCRA, 42 U.S.C. § 6926, and 40 C.F.R. 

Part 271, provide that a state may obtain federal authorization to 

administer the RCRA hazardous waste management program in that state, 

provided the state requirements are consistent with and equivalent to 

54 



the federal requirements in areas including identification and listing 

of hazardous wastes, requirements for generators and transporters of 

hazardous wastes, hazardous waste management facilities, requirements 

with respect to permits and permit applications, compliance programs, 

and enforcement authority and public participation in the permitting 

process. 

13. Pursuant to RCRA Section 3 008 (a} (2} , 42 U.S. C. § 6928 (a} (2} 

both the federal and state governments may enforce the state 

authorized programs. 

14. In addition to the general oversight authority which U.S. 

EPA retains over authorized state programs, e.g., 42 U.S.C. § 6926(e} 

(governing withdrawal of authorization if state is not properly 

administering RCRA}, RCRA expressly provides for EPA's concurrent 

judicial and administrative enforcement authority. 42 U.S.C. § 

6928(a} See generally Ciba-Geigy v. U.S. EPA, 3 F.3d 40 (2d Cir. 

1993}; United States v. Allegan Metal Finishing Co., 696 F. Supp. 

275, 282 (W.D. Mich. 1988} ("Once a state receives authorization to 

implement its own statutory scheme with respect to hazardous waste 'in 

lieu of the federal program,' it is clear that Congress intended that 

EPA retain independent enforcement authority."}; United States v. 

Environmental Waste Control, Inc., 698 F. Supp. 1422, 1435-37 (N.D. 

Ind. 1988} (EPA has concurrent enforcement authority under RCRA to 

enforce those parts of the RCRA hazardous waste program it has 

authorized a state to enforce} ; United States v. Power Engineering 
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Co., 10 F. Supp.2d 1145, 1147 (D. Colo. 1998) (EPA retains the right to 

bring enforcement actions compelling compliance with state hazardous 

waste regulations.); United States v. Bethlehem Steel Corp., 698 F. 

Supp. 1422, 1435 (N.D. Ind. 1988) (EPA has concurrent enforcement 

authority under RCRA to enforce those parts of the RCRA hazardous 

waste program it has authorized a state to enforce.). 

15. Once a state is authorized to implement this program, the 

state regulations provide the substantive requirements that must be 

met at facilities located within the state. To the extent that the 

state is authorized, the state regulations -- and not the federal 

regulations -- are applicable in the state. AM International, Inc. v. 

Datacard Corp, DBS Inc., 106 F.3d 1342, 1349 (7'h Cir. 1997) ("If a 

state program receives EPA authorization, its standards supersede 

federal regulations."); United States v. T&S Brass and Bronze Works 

Inc., 865 F.2d 1261 (4th Cir. 1988) (Circuit Court remanded injunctive 

relief granted by district court for imposition of state regulations 

in lieu of federal regulations.). 

16. During the period of July 15, 1983, through January 31, 

1986, the State of Ohio administered Ohio's hazardous waste management 

program pursuant to interim authorization by U.S. EPA, except that 

U.S. EPA reserved authority to issue final RCRA permits. Ohio's 

interim authorization expired by operation of law, 42 U.S.C. 6926(c), 

as of January 31, 1986. From February 1, 1986, through June 30, 1989, 

U.S. EPA operated the federal hazardous waste program in Ohio. Ohio 
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continued to perform inspections and other agreed upon tasks under a 

Cooperative Agreement between the State and U.S. EPA. U.S. EPA 

granted final authorization to the State of Ohio on June 30, 1989, 

pursuant to Section 3006(b) of RCRA, 42 U.S.C. § 6926(b), to 

administer and enforce the State's hazardous waste program in the 

State of Ohio. The regulations comprising the applicable State 

hazardous waste management program/ except corrective action 

activities, for the State of Ohio were incorporated by reference into 

federal law at 40 C.F.R. § 272.1801(a) (1) 54 Fed. Reg. 27173 (June 

28, 1989); 57 Fed. Reg. 4162 (February 4, 1992). The statutes 

comprising the authorized State program are listed at 40 C.F.R. 

§ 272.1801 (a) (2) (i) and (ii). 

17. To determine whether a material is a ''hazardous waste," it 

must first be determined to be a "solid waste." Pursuant to 40 C.F.R. 

§ 261.2, "[a] solid waste is any discarded material that is not 

excluded by [any other provision] . " 

18. Pursuant to 40 C.F.R. § 261.2 (a) (2), a discarded 

material is any material which is: 

(i) abandoned, as explained in paragraph (b) of this 
sectioni or 

(ii) recycled, as explained in paragraph (c) of this 
section; or 

(iii) considered inherently waste like, as explained in 
paragraph (d) of this section. 

19. Pursuant to 40 C.F.R. § 261.3, a solid waste is 
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determined to be a hazardous waste if: 

(1) It is not excluded from regulation as a hazardous waste 
under [any other provision] ; and 

(2) It meets any of the following criteria: 

(i) It exhibits any of the characteristics of [ignitability, 
corrosivity, reactivity, or toxicity] . 

(ii) It is listed in [40 C.F.R. Part 261] Subpart D . 

(iii) It is a mixture of a solid waste and a hazardous waste 
that is listed in Subpart D . solely because it 
exhibits one or more of the characteristics of hazardous 
wastes identified in [40 C.F.R. Part 261] Subtitle c 
unless the resultant mixture no longer exhibits any 
characteristic . 

(iv) It is a mixture of solid waste and one or more 
hazardous wastes listed in Subpart D [and has not otherwise 
been excluded] . 

20. Pursuant to 40 C.F.R. § 261.22 and O.A.C. § 3745-51-22, 

(a) A solid waste exhibits the characteristic of corrosivity 
if a representative sample of the waste has either of the 
following properties: 

(1) it is aqueous and has a pH less than or equal to 2 
or greater than or equal to 12.5, as determined by a 
pH meter using method 9040 in "Test Methods for 
Evaluating Solid Waste, Physical /Chemical Methods," 
EPA Publication SW-S46, as incorporated by reference 
in § 260.11 of this chapter. 

21. \\Representative Sampleu means a sample of a universe or 

whole (e.g. waste pile, lagoon, ground water) which can be expected to 

exhibit the average properties of the universe or whole. 40 C.F.R. § 

260.10. 

22. Pursuant to 40 C.F.R. § 261.20, 

(a) a solid waste, as defined in § 261.2, which is not 
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excluded from regulation as a hazardous waste under § 261.4, 
is a hazardous waste if it exhibits any of the 
characteristics if [Subtitle C] . 

* * * 

(c) for purposes of [Subtitle C], the Administrator will 
consider a sample obtained using the applicable methods 
specified in [§ 261], Appendix I to be a representative 
sample within the meaning of Part 260 of this Chapter. 

23. Appendix I to Part 261 provides, in pertinent part, as 

follows: 

The methods and equipment used for sampling waste materials 
will vary with the form and consistency of the waste 
materials to be sampled. Samples collected using the 
sampling protocols listed below, for sampling waste with 
properties similar to the indicated materials, will be 
considered by the Agency to be representative of the waste. 

Extremely viscous liquid - ATSM Standard D140-70 

* * * 

Liquid waste in pits·, ponds, lagoons and similar reservoirs. 
- \'Pond Sampler" described in "Test Methods for Evaluation 
of Solid Waste, Physical/Chemical Methods." 

24. Pursuant to 40 C.F.R. §§ 261.20 and Appendix I, a sample of 

wastewater extracted using a beaker held in the flow of the wastewater 

as it enters or exits a surface impoundment is a "representative 

sample" within the meaning of 40 C.F.R. § 260.10. 

25. Pursuant to 40 c:F.R. § 261.32 and O.A.C. § 3745-51-32, 

spent pickle liquor generated by steel finishing operations within the 

iron and steel industry, has been determined to be hazardous and has 

been assigned u.s. EPA hazardous waste no. K062. 
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26. In determining whether a waste is a hazardous waste under 

RCRA, courts are not limited to scientific evidence, such as sampling 

data, but may also rely on other non-scientific, circumstantial 

evidence. United States v. Self, 2 F.3d 1071, 1086 (lO'h Cir. 1992) 

citing United States v. Baytank, Inc., 934 F.2d 599, 614 (5'h Cir. 

1991) (holding that to establish criminal liability under RCRA, United 

States not required to prove wastes were hazardous through test data, 

but could prove they are hazardous through witness testimony and 

company records); accord Commercial Oil Service, Inc., 88 B.R. 

126,127-128 (N.D. Ohio 1987) (evidence including inspectors' 

observations at site, statement from corporate principle that storage 

tank contained chlorinated solvents and hazardous waste facility 

permit application signed by authorized representative of corporation 

admitting corporation stored and disposed of large quantities of 

hazardous wastes at site, was sufficient to establish existence of 

hazardous waste at facility) . 

27. However, "the fact that circumstantial evidence may show the 

pH could not have been consistently low over a period of years 

does not controvert the fact that on at least one occasion the pH was 

that low. United States v. Conservation Chemical Co., 733 F. Supp. 

1215, 1225 (N.D. Ind. 1989) (rejecting defendant's argument that 

statement in its RCRA Part B permit application that pH of wastewater 

in defendant's surface impoundment was 1.8 must be inaccurate since a 

metal tank left in the impoundment for several years did not show 
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significant deterioration as it would have if immersed in liquid 

having a pH of 1.8.). 

28. During the relevant time period, the wastewater treated, 

stored and disposed of by WCI in Ponds 5, 6 and 6A exhibited the 

hazardous waste characteristic of corrosivity, within the meaning of 

40 C.F.R. § 261.22. 

29. The wastewater treated, stored and disposed of by WCI in 

Ponds 5, 6 and 6A was hazardous waste, withing the meaning of 40 

C.F.R. § 261.3. 

30. Pursuant to Section 3005(a) of RCRA, 42 U.S.C. § 

6928(a), and 40 C.F.R. § 270.l(b), the storage of hazardous waste in a 

surface impoundment is prohibited without a permit or interim status. 

31. Pursuant to 40 C.F.R. § 260.10, a "surface impoundment" 

is defined as: 

a facility or part of a facility which is a natural 
topographic depression, man-made excavation, or diked area 
formed primarily of earthen materials (although it may be 
lined with man-made materials) , which is designed to hold an 
accumulation of liquid wastes of wastes containing free 
liquids, and which is not an injection well. Examples of 
surface impoundments are holding, storage, settling, and 
aeration pits, ponds and lagoons. 

32. Ponds 5, 6 and 6A are "surface impoundments" within the 

meaning of 40 C.F.R. § 260.10. 

33. Under Section 3005(j) of RCRA, 42 U.S.C. § 6925(j), all 

interim status surface impoundments in existence on November 8, 1984, 

were required to meet the minimum technological requirements of 

61 



Section 3004(o), 42 U.S.C. § 6924(o), by November 8, 1988, unless 

granted an exemption by U.S. EPA or the State. The owner or operator 

of a non-exempt surface impoundment that failed to implement the 

minimum technology requirements of Section 3005(j) by November 8, 

1988, was required to cease accepting hazardous waste for disposal in 

the unit, and to expeditiously close the unit in accordance with the 

applicable closure regulation found at 40 C.F.R. Part 264, Subpart G. 

34. The owner or operator of a facility with interim status 

must also comply with 40 C.F.R. Part 265 or equivalent state 

regulations. These regulations establish standards governing the 

treatment, storage, or disposal of hazardous waste. 

35. Pursuant to 40 C.F.R. § 265.1(b), hazardous waste 

management facilities that fail to take steps necessary to obtain 

interim status are nonetheless subject to the regulations of 40 C.F.R. 

Part 265. 

36. Pursuant to 40 C.F.R. Part 264, U.S. EPA established 

minimum national standards which define the acceptable management of 

hazardous wastes. These standards apply to owners and operators of 

all facilities that treat, store or dispose of hazardous waste unless 

specifically excluded. 

37. Pursuant to 40 C.F.R. § 270.13 and O.A.C. § 3745-50-43, 

an owner or operator of a hazardous waste management unit is required 

to include in a Part A application all past, present and future 

hazardous waste treatment, storage, and disposal areas. O.A.C. § 
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3745-50-45 and 40 C.F.R. § 270.72, require the owner or operator of a 

hazardous waste facility with interim status to amend its Part A 

application prior to making certain specified changes in its 

treatment, storage, or disposal of hazardous wastes. 

38. Pursuant to 40 C.F.R. § 270.14 and O.A.C. § 3745-50-44, 

the owner or operator of a hazardous waste management unit is required 

to include in a Part B application, among other things, chemical and 

physical analysis of the hazardous waste and hazardous debris to be 

handled at the facility, including all information which must be known 

to treat, store or dispose of the wastes properly. 

39. Pursuant to 40 C.F.R. § 264.112, and O.A.C. § 3745-55-

2 the owner and operator of a hazardous waste management unit is 

required to have a written closure plan that identifies the steps 

necessary to perform partial or final closure of the facility at any 

point during its active life. 

40. Pursuant to 40 C.F.R. §§ 264.140 through 264.151, and 

O.A.C. § 3745-55-42, the owner or operator of a hazardous waste 

management facility is required to have and maintain a detailed 

written estimate, in current dollars, of the cost of closing hazardous 

waste management units in accordance with the applicable provisions of 

40 C.F.R. Part 264 and O.A.C. §§ 3745-55-40 through 3745-55-51. 

41. The owner or operator of a hazardous waste management 

unit is required to comply with the financial assurance provisions of 

40 C.F. R. § 264.143 and O.A.C. § 3745-55-43. 
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42. The owner or operator of a surface impoundment is 

required to install, operate, and maintain a ground-water monitoring 

system which satisfies the criteria contained at 40 C.F.R. Part 264, 

Subpart F, and O.A.C. §§ 3745-54-90 through 3745-54-99 and 3745-55-01 

through 3745-55-02. 

43. Section 3010(a) of RCRA, 42 U.S.C. § 6926(a), requires 

any person who generates or transports hazardous waste, or owns or 

operates a facility for the treatment, storage, or disposal of 

hazardous waste, to notify U.S. EPA of such activity within 90 days of 

the promulgation of regulations under Section 3001 of RCRA. Section 

3010 of RCRA also provides that no hazardous waste subject to 

regulations may be transported, treated, stored, or disposed of unless 

the required notification is given. 

44. RCRA, as amended by HSWA, also prohibits the land 

disposal of RCRA hazardous wastes unless treatment standards are met. 

RCRA Section 3004(d) through (k) and (m), 42 U.S.C. § 6924(d) through 

(k) and (m) . 

45. Section 3004(d) and (m) of RCRA, 42 U.S.C. § 6924(d) and 

(m), prohibit the land disposal of hazardous wastes specified in a 

published schedule except for methods of land disposal which the 

Administrator of the U.S. EPA determines will be protective of human 

health and the environment for as long as the waste remains hazardous, 

or except for hazardous waste treated to a level that minimizes 

threats to human health and the environment. 
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46. "Land disposal" means placement in or on the land and 

includes, but is not limited to, placement in a landfill, surface 

impoundment, waste pile, injection well, land treatment facility, salt 

bed formation, underground mine or cave, or placement in a concrete 

vault or bunker intended for disposal purposes. 40 C.F.R. § 268.2(c) 

and O.A.C. § 3745-59-02. 

47. Under Section 3004(g) (5) and (m) of RCRA, 42 U.S.C. § 

6924(g((5), the U.S. EPA promulgated regulations implementing the land 

disposal restrictions for hazardous waste, codified at 40 C.F.R. Part 

268. 40 C.F.R. § 268.32 and O.A.C. § 3745-59-32. The federal 

regulations provide that liquid wastes having a pH less than or equal 

to 2, are prohibited from land disposal. O.A.C. §§ 3745-59-32 and 

3745-59-35(A), provide that all wastes specified as corrosive 

hazardous waste in O.A.C. § 3745-51-22, 40 C.F.R. §261.22(a), are 

prohibited from land disposal, unless the waste meets the applicable 

treatment standards in Section 3745-59-40 through 43 of the O.A.C. (40 

C.F.R. Part 268, Subpart D). 

48. Section 3008(a) of RCRA, 42 U.S.C. § 6928 (a), provides 

that whenever, on the basis of any information, the U.S. EPA 

determines that any person has violated or is violating any 

requirement of RCRA, including violations in an authorized state, the 

United States may file a civil action in federal district court to 

obtain appropriate relief, including a temporary or permanent 

injunction. 
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49. Section 3008(g} of RCRA, 42 U.S.C. § 6928(g}, provides 

that any person who violates any requirement of RCRA shall be liable 

to the United States for a civil penalty in an amount not to exceed 

$25,000 per day of noncompliance for each violation. 

50. Pursuant to the U.S. EPA Civil Monetary Penalty Inflation 

Adjustment Rule, 61 Fed. Reg. 69360 (December 3, 1996}, as corrected 

by 62 Fed. Reg. 13514 (March 20, 1997}, effective January 30, 1997, 

and mandated by the Debt Collection Improvement Act of 1996, Pub. L. 

104-134, civil penalties under RCRA are not to exceed $27,500 per day 

for each violation of RCRA after January 30, 1997. 

51. In a civil case seeking penalties, RCRA and its 

regulations operate on a strict liability basis. United States v. 

Liviola, 605 F. Supp. 96, 100 (N.D. Ohio 198.5}; United States v. 

Production Plated Plastics, Inc., 762 F. Supp. 722, 727 (W.D. Mich. 

1991}; United States v. Hayes International Corp., 786 F.2d 1499 

(11th Cir. 1986}. Consequently, the United States need only prove 

that the conditions defined to be violations in the regulations 

occurred and need not prove the Defendant acted negligently, willfully 

or with any other mental state. Sierra Club v. Abston Construction 

Co .. Inc., 620 F.2d 41 (5th Cir. 1980}; United States v. Earth 

Sciences, Inc., 599 F.2d 368 (lOth Cir. 1979}. 

52. To establish the specific violations of RCRA alleged in 

its complaint, the United States must first prove four general 

elements: (1} that Defendant is a "person" within the meaning of RCRA; 
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(2) that Defendant's Warren, Ohio steel plant is a "facility" within 

the meaning of RCRA; (3) that Defendant did not have a permit or 

interim status for the treatment, storage or disposal of hazardous 

waste in the Ponds; and (4) that Defendant treated, stored or disposed 

of hazardous waste in the Ponds. United States v. T & S Brass & 

Bronze Works, Inc., 681 F. Supp. 314, 317 (D.S.C. 1988); United States 

v. Conservation Chemical Co., 733 F. Supp. 1215, 1220 (N.D. Ind. 

1989). 

CLAIMS FOR RELIEF 

First Claim for Relief 

53. Ponds 5, 6 and 6A at the facility are hazardous waste 

management units as defined by 40 C.F.R. § 260.10, and O.A.C. 

§ 3747-50-10 (A) (49) and are subject to regulation as hazardous waste 

management units subject to the provisions of RCRA and the O.A.C. 

54. The wastewater treated, stored and disposed of in the 

impoundments at times relevant to the complaint was a ''solid waste," 

pursuant to 40 C.F.R. § 261.2(a) (2). The wastewater treated, stored 

an disposed of by WCI in Ponds 5, 6 and 6A, at times relevant to this 

action contained spent pickle liquor, which is listed by U.S. EPA as a 

corrosive hazardous waste under RCRA regulations at 40 C.F.R. Part 

261, and hazardous waste that exhibited the characteristic of 

corrosivity, defined as a solid waste which is aqueous and has a pH of 
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2 or less. 40 C.F.R. § 261.22 and O.A.C. § 3745-51-22. 

55. Pursuant to 3005 (a) and (e) of RCRA, 42 U.S.C. § 6925(a) 

and (e); Ohio Revised Code ("ORC") §§ 3734.02(F) and 3734.04 ; and 

O.A.C. § 3745-50-45, the owner and operator of a hazardous waste 

management unit is prohibited from operating a hazardous waste 

management unit except in accordance with a permit issued pursuant to 

RCRA, unless the facility had interim status. 

56. Defendant was required to obtain a permit, issued 

pursuant to the provisions of 42 U.S.C. § 6925, and the O.A.C. §§ 

3745-40-40 through 3745-40-45, covering all units at the facility that 

manage, treat or store hazardous waste, including Ponds 5, 6 and 6A, 

or to expeditiously close those units in accordance with the 

applicable closure requirements. 

57. Defendant WCI's operation of Ponds 5, 6 and 6A without a 

permit and without interim status constitutes a violation of RCRA and 

the federally approved hazardous waste management program for the 

State of Ohio. 

58. Each day that Defendant operated Ponds 5, 6 and 6A 

without a permit or without attaining interim status pursuant to 3005 

(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and (e); Ohio Revised Code 

("ORC") §§ 3734.02(F) and 3734.04 ; and O.A.C. § 3745-50-45, 

constitutes a separate violation of RCRA. 

59. Pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. 

§ 6928(a) and (g), WCI is liable for injunctive relief and civil 
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penalties for each violation of RCRA and the federally approved 

hazardous waste management program for the State of Ohio. The civil 

penalties are not to exceed $25,000 per day for each day of violation 

prior to January 30, 1997. Pursuant to Pub. L. 104-134, 61 Fed. Reg. 

69360 and 62 Federal Register 13514, civil penalties are not to exceed 

$27,500 per day for each violation of RCRA after January 30, 1997. 

60. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et ~., the Ohio 

Administrative Code ( "0 .A. C.), and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

Second Claim for Relief 

61. Each day that Defendant operated Ponds 5, 6 and 6A 

without including these hazardous waste management units in any Part A 

application and without amending any Part A application, constitutes a 

separate violation of Section 3010 of RCRA, 42 U.S.C. § 6930, 40 

C.F.R. § 270.13 and O.A.C. § 3745-50-43. 

62. For times relevant to this action, pursuant to Section 

3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g), WCI is liable 

for injunctive relief and civil penalties for each violation of RCRA 

and the federally approved hazardous waste management program for the 

State of Ohio. The civil penalties are not to exceed $25,000 per day 

for each day of violation prior to January 30, 1997. Pursuant to Pub. 

L. 104-134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of RCRA 
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after January 30, 1997. 

63. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et seq., the Ohio 

Administrative Code ("O.A.C.), and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

Third Claim for Relief 

64. Each day that Defendant operated Ponds 5, 6 and 6A 

without including these hazardous waste management units in any Part B 

application and without amending any Part B application, constitutes a 

separate violation of 40 C.F.R. § 270.14 and O.A.C. § 3745-50-44. 

65. For times relevant to this action, pursuant to Section 

3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g), WCI is liable 

for injunctive relief and civil penalties for each violation of RCRA 

and the federally approved hazardous waste management program for the 

State of Ohio. The civil penalties are not to exceed $25,000 per day 

for each day of violation prior to January 30, 1997. Pursuant to Pub. 

L. 104-134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of RCRA 

after January 30, 1997. 

66. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et ~-, the Ohio 

Administrative Code ("O.A.C.), and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

Fourth Claim for Relief 
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67. Defendant was required to close the nonconforming 

surface impoundments, Ponds 5, 6 and 6A, expeditiously after November 

8, 1988, in accordance with the applicable closure regulation found at 

40 C.F.R. § 264.228 and O.A.C. § 3745-56-28. 

68. Each day that Ponds 5, 6 and 6A failed to meet the 

minimum technological standards of Section 3004 (o) (1) (A) of RCRA, 42 

U.S.C. § 6924(o) (1) (A), and each day that Defendant failed to close 

Ponds 5, 6 and 6A, as required by Section 3005(j) of RCRA, 42 u.s.c. § 

6935(j), 40 C.F.R. § 264.228, and O.A.C. § 3745-56-28, constitute 

separate violation of these requirements. 

69. For times relevant to this action, pursuant to Section 

3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g), WCI is liable 

for injunctive relief and civil penalties for each violation of RCRA 

and the federally approved hazardous waste management program for the 

State of Ohio. The civil penalties are not to exceed $25,000 per day 

for each day of violation prior to January 30, 1997. Pursuant to Pub. 

L. 104-134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of RCRA 

after January 30, 1997. 

70. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et ~., the Ohio 

Administrative Code ("O.A.C.), and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

Fifth Claim for Relief 
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71. Each day that Defendant did not have a written closure 

plan in compliance with federal and state RCRA closure provisions at 

40 C.F.R. § 264.112, and O.A.C. § 3745-55-12 for the closure of Ponds 

5, 6 and 6A, constitutes a separate violation of these requirements. 

72. For times relevant to this action, pursuant to Section 

3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g), WCI is liable 

for injunctive relief and civil penalties for each violation of RCRA 

and the federally approved hazardous waste management program for the 

State of Ohio. The civil penalties are not to exceed $25,000 per day 

for each day of violation prior to January 30, 1997. Pursuant to Pub. 

L. 104-134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of RCRA 

after January 30, 1997. 

73. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et ggg., the Ohio 

Administrative Code ("O.A.C.), and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

Sixth Claim for Relief 

74. Each day that Defendant failed to comply with the 

closure costs and financial assurance requirements of 40 C.F.R. Part 

264 and O.A.C. § 3745-55-40 through 3745-55-51, for its hazardous 

waste management units, Ponds 5, 6 and 6A, constitutes a separate 

violation of these requirements. 

75. For times relevant to this action, pursuant to Section 
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3008(a} and (g) of RCRA, 42 U.S.C. § 6928(a} and (g), WCI is liable 

for injunctive relief and civil penalties for each violation of RCRA 

and the federally approved hazardous waste management program for the 

State of Ohio. The civil penalties are not to exceed $25,000 per day 

for each day of violation prior to January 30, 1997. Pursuant to Pub. 

L. 104-134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of RCRA 

after January 30, 1997. 

76. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et ~., the Ohio 

Administrative Code ("O.A.C.}, and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

Seventh Claim for Relief 

77. Each day that Defendant failed to install, operate, and 

maintain a ground-water monitoring system for its hazardous waste 

management units, Ponds 5, 6 and 6A, which meets the requirements of 

40 C.F.R. Part 264, Subpart F, and O.A.C. §§ 3745-54-90 through 3745-

55-02, constitutes a separate violation of these regulations. 

78. For times relevant to this action, pursuant to Section 

3008(a} and (g) of RCRA, 42 U.S.C. § 6928(a} and (g), WCI is liable 

for injunctive relief and civil penalties for each violation of RCRA 

and the federally approved hazardous waste management program for the 

State of Ohio. The civil penalties are not to exceed $25,000 per day 

for each day of violation prior to January 30, 1997. Pursuant to Pub. 
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L. 104-134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of RCRA 

after January 30, 1997. 

79. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et seq., the Ohio 

Administrative Code ("O.A.C.), and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

Eighth Claim for Relief 

80. WCI's land disposal of hazardous waste with a pH of less 

than or equal to 2.0, and exhibiting the characteristic of 

corrosivity, and WCI's land disposal of spent pickle liquor, in or 

from Ponds 5, 6 or 6A, which did not meet the treatment standards 

specified at O.A.C. § 3745-59-40 through 3745-59-43, in violation of 

40 C.F.R. §§ 268.32 and 268.35(a), and O.A.C. §§ 3745-59-32 and 3745-

59-35(A), constitute continuing violations of these regulations. 

81. For times relevant to this action, pursuant to Section 

3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g), WCI is liable 

for injunctive relief and civil penalties for each violation of RCRA 

and the federally approved hazardous waste management program for the 

State of Ohio. The civil penalties are not to exceed $25,000 per day 

for each day of violation prior to January 30, 1997. Pursuant to Pub. 

L. 104-134, 61 Fed. Reg. 69360 and 62 Federal Register 13514, civil 

penalties are not to exceed $27,500 per day for each violation of RCRA 

after January 30, 1997. 
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82. Unless enjoined by this Court, Defendant will continue 

these violations of RCRA, 42 U.S.C. 6901 et seq., the Ohio 

Administrative Code ("O.A.C.}, and Defendant's hazardous waste 

management permits issued pursuant to RCRA and the O.A.C. 

INJUNCTIVE RELIEF 

83. Section 3008(a} of RCRA, 42 U.S.C. § 6928(a}, provides 

that whenever, on the basis of any information, the U.S. EPA 

determines that any person has violated or is violating any 

requirement of RCRA, including violations in an authorized state, the 

United States may file a civil action in federal district court to 

obtain appropriate relief, including a temporary or permanent 

injunction. In light of the numerous violations detailed above, and 

the continuing nature of these violations, injunctive relief to ensure 

current and future compliance by WCI with RCRA is appropriate. The 

Court finds that the injunctive relief proposed by the United States 

is warranted by the circumstances of this case. Specifically, WCI 

shall cease the acceptance of hazardous wastes into Ponds 5, 6 and 6A 

forthwith, and close these hazardous waste management units, in full 

compliance with the requirements of Section 3005(j} of RCRA, 42 U.S.C. 

§ 6935(j}, 40 C.F.R. § 264.228, and O.A.C. § 3745-56-28. WCI shall 

replace ponds 5, 6 and 6A with an alternative compliant system. WCI 

shall submit a closure plan for approval by U.S. EPA and the State of 

Ohio. 

84. In addition, based on the violations established in this 
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action and Defendant's responses to those violations, WCI shall 

develop and implement an environmental management system, including 

new or upgraded employee environmental training, in order to ensure 

WCI's compliance with RCRA on a continuous basis. Lastly, WCI shall 

(i) undertake a comprehensive audit of its compliance with RCRA and 

its current hazardous waste management permit; (ii) report its 

findings to U.S. EPA and the State of Ohio along with a proposed plan 

and schedule to achieve compliance with RCRA and its current hazardous 

waste management permit; (iii) implement the plan and schedule as 

approved or modified by U.S. EPA and the State of Ohio; and (iv) 

undertake a second comprehensive audit to track WCI's implementation 

of the approved plan and to measure the overall effectiveness of WCI's 

environmental management system. See Weinberger v. Romero-Barcelo 1 

456 U.S. 305, 318-20 (1982); CSX Transp .. Inc., v. Tennessee State Ed. 

of Equalization, 964 F.2d 548, 551 (6th Cir. 1992) (Where Congress has 

expressly authorized the granting of injunctive relief to halt or 

prevent a statutory violation, the court must determine only whether 

there is 11 reasonable cause" to believe that a violation has occurred 

or is about to occur in order to issue an injunction.) i see also u.s. 

EPA v. Environmental Waste Control, Inc., 917 F. 2d 327, 331-332 (7th 

Cir. 1990); United States v. Bethlehem Steel Corp., 38 F.3d 862, 867 

(7'" Cir. 1995); United States v. Production Plated Plastics, Inc., 762 

F. Supp. 722, 729 (W.D. Mich. 1991); United States v. T & s Brass and 

Bronze Works, Inc., 681 F. Supp. 314, 322 (D.S.C. 1988); United States 
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v. Vineland Chemical Co., 31 Env't Rep. Cas. (BNA) 1720, (D.N.J. April 

30, 1990), aff'd, 931 F.2d 52 (3d Cir. 1991) 20 Envtl. L. Rep. 21,398, 

1990 WL 157509 (D.N.J.); United States v. Maiorano, 20 Envtl. L. Rep. 

20,444, 1990 WL 6641 (N.D. Ill.); United States v. Production Plated 

Plastics, Inc., 1992 WL 397725 (N.D. Mich.). 

that: 

CIVIL PENALTIES 

85. Section 3008(g) of RCRA, 42 U.S.C. § 6928(g), provides 

any person who violates any requirement of this 
subchapter shall be liable to the United States for a civil 
penalty in an amount not to exceed $25,000 for each such 
violation. Each day of violation shall, for purposes of 
this subsection, constitute a separate violation. 

86. Pursuant to the U.S. EPA Civil Monetary Penalty 

Inflation Adjustment Rule, 61 Fed. Reg. 69360 (December 3, 1996), as 

corrected by 62 Fed .. Reg. 13514 (March 20, 1997), effective January 

30, 1997, and mandated by the Debt Collection Improvement Act of 1996, 

Pub. L. 104-134, civil penalties under RCRA are not to exceed $27,500 

per day for each violation of RCRA after January 30, 1997. 

87. Under RCRA, the "assessment of civil penalties is 

committed to the informed discretion of the court .... " United States 

v. Ekco Housewares. Inc., 62 F.3d 806, 814 (6th Cir. 1995); United 

States v. Bethlehem Steel Corp., 829 F. Supp. 1047, 1055 (N.D. Ind. 

1993). "In exercising this discretion, the Court should give effect 

to the major purpose of a civil penalty: deterrence." United States 

v. T & s Brass and Bronze Works, Inc., 681 F. Supp. 314, 322 (D.S.C. 
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1988), rev'd in part on other grounds, 865 F.2d 1261 (4th Cir. 1988). 

See also United States v. Production Plated Plastics, Inc., 35 Env't 

Rep. Cas. (BNA) 1517, 1523 (W.D. Mich. Sept. 4, 1992), aff'd, 61 F.3d 

904 (6th Cir. 1995), cert. denied, ll6 S. Ct. 1416 (1996). 

88. Although directed in part to the violators themselves, 

the deterrent value of a substantial civil penalty is focused squarely 

on others to whom the law also applies: 

We must be clear to the regulated community that violations 
of the law are not treated lightly, especially where the 
regulations protect public health and the environment .... 
Too small a penalty risks being considered by violators as 
"an acceptable cost of violation, rather than as a 
deterrence to violation. 11 

United States v. Vineland Chemical Co., Inc., 31 Env't Rep. Cas. (BNA) 

1720, 1728 (D.N.J. April 30, 1990), aff'd, 931 F.2d 52 (3d Cir. 

1991) (citing United States v. ITT Continental Banking Co., 420 U.S. 

223, 231 (1975)). See also Ekco Housewares, 62 F.3d at 816 ("The 

district court properly considered the deterrence effect not just on 

Ekco, but on the regulated community as a whole"). "A civil penalty 

must provide a meaningful deterrence without being overly punitive; it 

should,be large enough to hurt; it should deter anyone in the future 

from showing a similar lack of concern with compliance." United 

States v. Environmental Waste Control, Inc., 710 F. Supp. 1172, 1244 

(N.D. Ind. 1989), aff'd, 917 F.2d 327 (7th Cir. 1990), cert. denied 

499 U.S. 975 (1991) (citing United States v. Phelps Dodge Industries, 

Inc., 589 F. Supp. 1340, 1367 (S.D.N.Y. 1984)). The probability that 
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a significant penalty will be imposed must be high enough that 

noncompliance represents a substantial monetary risk. 

89. Although RCRA does not outline precise factors that 

should be taken into account when assessing a penalty, this Court 

adopts the approach used by a significant number of Courts in 

construing a similar civil penalty provision of the Clean Water Act, 

and finds that the maximum statutory penalty exposure is the 

appropriate departure point for the Court's analysis. See Chesapeake 

Bay Foundation v. Gwaltney of Smithfield 791 F.2d 304, 316 (4th Cir. 

1986); Atlantic States Legal Foundation, Inc. v. Tyson Foods, Inc., 

897 F.2d 1128, 1137 (11th Cir. 1990); Public Interest Group of New 

Jersey, Inc. v. Powell Duffryn Terminals Inc., 913 F.2d 64, 79 (3d 

Cir. 1990), cert. denied, 111 S.Ct. 1018 (1991); United States v. Roll 

Coater, Inc., 21 Envtl. L. Rep. 21073 (S.D. Ind. Mar. 22, 1991). 

Here, Section 3008(g) of RCRA, 42 U.S.C. § 6928(g), authorizes the 

assessment of civil penalties against "[a]ny person in an amount not 

to exceed $25,000 for each such violation. Each day of each violation 

shall, for purposes of this subsection, constitute a separate 

violation. 11 When more than one requirement is violated, defendants 

are subject to a separate civil penalty per day for each requirement 

he violates. This approach helps give effect to Congress' intent, 

expressed in RCRA that a civil penalty of $25,000 per day is 

appropriate for any given violation. Beginning with a lesser amount 

would negate the deterrent value that Congress intended the $25,000 
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per day penalty to serve. The Report of the Senate Committee 

responsible for RCRA legislation noted that it "drew on the similar 

provisions of the Clean Water Act" for enforcement provisions in 

RCRA's penalties section, 42 U.S.C. § 6928. See S. Rep. No. 988, 94th 

Cong., 2d sess. 17 (1976), reprinted in Senate Committee on 

Environment and Public Works, Legislative History of the Solid Waste 

Disposal Act, as amended, vol. 1 at 317, 335 (1991). 

90. For computation of the maximum civil penalty in this case, 

the period of violation commences on May 11, 1993 and continues until 

the date of trial on June 14, 1999. Thus, WCI's violations for each 

of the United States' eight claims extend for a total of 2,224 days. 

Of these, 1,359 days of violations correspond to a civil penalty of 

$33,975,000 computed on the basis of the statutory $25,000 per day 

amount. The remaining 865 days of violations correspond to a civil 

penalty of $23,787,500 computed on the basis of $27,500 per day amount 

authorized by the U.S. EPA Civil Monetary Penalty Inflation Adjustment 

Rule. WCI's total civil penalty for each violation, therefore, 

amounts to $57,762,500. For eight claims, WCI's maximum civil penalty 

under RCRA amounts to $462,100,000. This civil penalty is applicable 

to each of Ponds 5, 6 and 6A for WCI's identical violations at each of 

these hazardous waste management units. Thus, WCI's total maximum 

civil penalties under RCRA for the violations alleged in the United 

States' Complaint amount to $1,386,300,000. 

91. Section 3008(g) of RCRA, 42 U.S.C. § 6928(g), does not 
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provide any specific criteria for determining the appropriate amount 

of a civil penalty to be assessed, however, the Sixth Circuit has 

looked to Section 3008 (a) (3), 42 U.S.C. § 6928 (a) (3), which governs 

administrative penalties: 11 In imposing civil penalties, it is 

appropriate for the court to take into account the seriousness of the 

violation and any good faith efforts to comply" with applicable 

requirements. See United States v. Ekco Housewares, Inc., 62 F.3d 

806, 814 (6th Cir. 1995). In addition to these factors, numerous 

other factors are relevant, including the harm caused by the 

violation, any economic benefit derived from noncompliance, the 

violator's ability to pay, the government's conduct, and the clarity 

of the obligation involved. Id.; See also Production Plated Plastics, 

35 Env't Rep. Cas. (BNA) at 1523. 

92. Applying these factors, courts have assessed substantial 

penalties for RCRA violations. See ~' United States v. 

Environmental Waste Control, Inc., 710 F. Supp. 1172, 1242-1245 (N.D. 

Ind. 1989) (Court took such factors into account and assessed civil 

penalty of $2.8 million for WCI's violations of RCRA.), aff'd 917 F.2d 

327 (7th Cir. 1990); United States v. T & S Brass and Bronze Works, 

Inc., 681 F. Supp. 314, 322-323 (D.S.C. 1988) (Court took into account 

seriousness of violations and absence of good faith and assessed a 

civil penalty of $1,000 for each day of defendant's RCRA violations.), 

aff'd 865 F.2d 1261 (4th Cir. 1988); United States v. Production 

Plated Plastics, Inc., 35 Env't. Rep. Cas. at 1517 (W.D. Mich. 

81 



1992) (Court took into account the scope and magnitude of defendant's 

violations and assessed a civil penalty of $1.5 million for 

defendant's RCRA violations.); United States v. Vineland Chemical Co., 

20 Envtl L. Rep. 21398, 21403 (D.N.J. 1990) (Court took into account 

the potential harm from, and length of time for, defendant's RCRA 

violations and assessed a penalty of $1,223,000.); Accord United 

States v. Bethlehem Steel Corporation, 829 F. Supp. 1047 (N.D. Ind. 

1993) (Court took into account length of violations, potential harm 

resulting from them and economic benefit and assessed civil penalty of 

$6 million for Defendant's violation of RCRA and Safe Drinking Water 

Act), aff'd in part, vacated in part, and remanded United States v. 

Bethlehem Steel Corp., 38 F.3d 862, 868-871 (7th Cir. 1994) (On appeal, 

the Seventh Circuit found that the District Court had erred in finding 

defendant liable for certain violations and vacated the civil 

penalties related to those violations. The Seventh Circuit did not 

discuss the District Court's penalty assessment methodology.); See 

also Public Interest Group, Inc. v. Powell Duffryn Terminals Inc., 913 

F.2d 64, 79-83 (3d Cir. 1990), cert. denied, 111 S. Ct. 1018 

(1991) (Clean Water Act case where the nature and scope of violations 

warranted a civil penalty of $4.2 million and thus district court 

ordered to recalculate award.). 

93. There is no question that WCI's violations of RCRA are 

serious. The seriousness of WCI's RCRA violations in this case is 

amplified by the fact that those violations were the direct result of 
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WCI 1 S own actions and inactions. From the time WCI assumed operation 

of the Warren, Ohio steel plant, WCI refused to acknowledge that it 

managed hazardous wastes in its surface impoundments, Ponds 5, 6 and 

6A. Thus WCI failed to provide notice to U.S. EPA and Ohio that it 

managed hazardous wastes in Ponds 5, 6 and 6A and failed to obtain any 

permit and/or interim status under RCRA for management of hazardous 

waste it conducted in Ponds 5, 6 and 6A. A facility that has neither 

interim status nor a final permit may not operate. United States v. 

Ekco Housewares, Inc., 62 F.3d 806, 809 (6~ Cir. 1998) 

Chemical Co. v. U.S. EPA, 810 F.2d 402 (3d Cir. 1987). 

94. The primary component of RCRA's comprehensive 

Vineland 

system for the regulation of hazardous wastes is Section 3005(a) of 

RCRA, which prohibits the treatment, storage or disposal of hazardous 

waste except in accordance with an authorized permit. 42 U.S.C. 

§ 6925(a); Ekco Housewares, Inc., 62 F.3d at 809. The requirement of 

Section 3005(a) of RCRA that facilities that treat, store or dispose 

of hazardous waste, must have a RCRA permit is the bedrock of the 

federal hazardous waste management system. See U.S. v. Heuer, 4 F.3d 

723, 730 (9th Cir. 1993) ("It is fundamental that an entity which 

performs a hazardous waste activity for which a permit is required 

under RCRA may not legally perform that activity unless it has a 

permit for the relevant activity"). Failure to obtain a permit 

undermines RCRA's statutory objective which is to ensure that 

hazardous waste management practices be "conducted in a manner which 
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protects human health and the environment," and which minimizes the 

generation and land disposal of these wastes. 42 U.S.C. § 6902(a) 

Lack of a permit negates RCRA's "'cradle-to-grave' regulatory 

structure overseeing the safe treatment, storage and disposal of 

hazardous waste." United Technologies Corp. v. EPA, 821 F.2d 714, 716 

(D.C. Cir. 1987). 

95. Refusing to acknowledge that it was managing hazardous 

waste in Ponds 5, 6 and 6A, and obtaining permits under RCRA, WCI saw 

no reason to comply with the other requirements applicable to such 

hazardous waste management units under RCRA. Thus, WCI: failed to 

retrofit the impoundments with minimum technological requirements, or 

in the alternative close these hazardous waste management units as 

required by RCRA; failed to prepare a written closure plan identifying 

steps necessary to perform partial or final closure of Ponds 5, 6 and 

6A, at any point during the Ponds' active life; failed to comply with 

financial assurance requirements applicable to such hazardous waste 

management units under RCRA; and failed to implement a groundwater 

monitoring program under RCRA approved by Ohio and the U.S. EPA. 

Finally, WCI violated land disposal restrictions under RCRA 

prohibiting placement of both list hazardous waste and hazardous 

wastes exhibiting the characteristic of corrosivity in its unlined 

Ponds 5, 6 and 6A. 

96. In this case, as indicated supra, WCI has been in 

violation of certain RCRA requirements applicable to its surface 
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impoundments, Ponds 5, 6, and 6A, from September 1, 1988, the date it 

assumed operation of the Warren, Ohio steel plant. Other RCRA 

requirements, applicable to land disposal facilities, were violated 

from November 8, 1988, the effective date of applicable regulations. 

However, the Court will consider the assessment of civil penalties 

against WCI in this case pursuant to timelines set forth in 28 U.S.C. 

§ 2462. 

97. Having failed to comply with the RCRA requirements 

since November 8, 1988, due to both their length and scope, these 

violations must be characterized as chronic violations. They are a 

direct result of WCI's "dismal history of misperformance and 

noncompliance." U.S. EPA v. Environmental Waste Control, Inc., 710 F. 

Supp. 1172, 1247 (N.D. Ind. 1989), aff'd 917 F. 2d 327 (7th Cir. 

1990). 

98. There are no circumstances mitigating civil penalties in 

this case. Although good faith may be a factor in mitigating civil 

penalties for RCRA violations, 42 U.S.C. § 6928(a) (c), WCI has made no 

effort to comply with RCRA requirements for its hazardous waste 

management activity at Ponds 5, 6 and 6A. WCI has sought to avoid and 

delay its obligation to bring the surface impoundments into compliance 

with RCRA. See United States v. T & S Brass and Bronze Works, Inc., 

681 F. Supp. at 314 (D. S.C. 1988); United States v. Vineland Chemical 

Co., 1990 WL 157509 (D.N.J.). 

99. As just one component of an appropriate civil penalty, it is 
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necessary to ensure that WCI does not derive any economic benefit from 

its noncompliance with RCRA. See ~. United States v. Production 

Plated Plastics, Inc., 35 Env't Rep. Cas. 1517, 1524 (W.D. Mich. 1992) 

("A penalty of $1.5 million assures that defendants will not have 

benefitted economically by failing to comply with RCRA."). The 

recovery by the United States of the $9,100,000 in economic benefit 

WCI has accrued through its noncompliance with RCRA's closure 

requirements is essential in this case. This will serve to deter WCI 

and other members of the regulated community from operating. their 

businesses in violation of federal and state environmental laws by 

demonstrating that there shall be no economic incentives for 

noncompliance with RCRA. See U.S. EPA v. Environmental Waste Control, 

Inc., 710 F. Supp. 1172, 1245 (N.D. Ind. 1989) (In determining whether 

to assess a "substantial" civil penalty, court noted that "EWC has 

been faced more than once with a choice between disobeying the law or 

continuing its operationsi each time, EWC chose to make more money. 11 ) 

100. Moreover, "[c]ourts use economic benefit analysis to level 

the economic playing field and prevent violators from gaining an 

unfair advantage." United States v. Municipal Authority of Union 

Township, 150 F.3d 259, 264 (3d Cor. 1998) (quoting United States v. 

Smithfield Foods, Inc., 972 F. Supp. 338, 348 (E.D. Va. 1997). Thus, 

the total economic benefit of $9,100,000 accrued by WCI in this case 

shall serve as the absolute floor below which the RCRA civil penalty 

should not be mitigated. 
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101. The most appropriate method for determining how much 

economic benefit that violators have earned on funds they did not 

spend for compliance is the method that calculates avoided and/or 

delayed costs of compliance, using a weighted average cost of capital 

("WACC") as a discount/interest rate. See United States v. Smithfield 

Foods, Inc., 972 F. Supp. 338, 349 (E.D. Va. 1997) (finding that the 

avoided and/or delayed cost of Clean Water Act compliance, the WACC as 

a discount/interest is the best and the appropriate method for 

calculating economic benefit). 

102. Case law assessing civil penalties under RCRA directs 

the Court to consider the economic impact of a penalty on the 

violator. Production Plated Plastics, Inc., 1992 WL 397725, 7 (W.D. 

Mich.); Ekco Housewares, Inc., 62 F.3d at 814-16 (6~ Cir. 1995); 

Bethlehem Steel Corp., 829 F. Supp at 1047 (N.D. Ind. 1993). However, 

a penalty must recover more than just the economic benefit enjoyed by 

the violator, or else the violator would be no worse off than if it 

complied in a timely manner. Defendant's own financial statements 

show that for fiscal year 1998, WCI had total current assets of 

approximately $460 million (including over $207 million in cash and 

short-term investments) and approximately $99 million in current 

liabilities. For the year ending October 31, 1998, Defendant's 

o/orking capital was $108 million. 

103. In addition, the Court may consider the financial resources 

of WCI's parent, The Renco Group, Inc., if the Court determines that 
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the appropriate civil penalty to be assessed in this case is above 

WCI's ability to pay. Moreover, in this case, WCI's assets have been 

substantially depleted through payment of dividends and management 

fees to The Renco Group, Inc, its parent. As the courts have 

determined in Clean Water Act civil penalty cases, if the subsidiary 

does not retain its resources/ then its parent's financial resources 

are highly relevant. United States v. Municipal Authority of Union 

Township, 150 F.3d 259, 267 (3d Cir. 1998). See also Atlantic States 

Legal Foundation, Inc. v. Universal Tool & Stamping Co., 786 F. Supp. 

743, 753 (N.D. Ind 1992); Public Interest Research Group of New 

Jersey, Inc., v. Powell Duffryn Terminals, Inc., 720 F. Supp. 1158, 

1166 (D.N.J. 1989), rev'd in part on other grounds, 913 F.2d 64 (2d 

Cir. 1990) 

104. Defendant's conscious, deliberate and willful denial, 

delay and avoidance in making the expenditures necessary to ensure 

compliance with its environmental obligations under RCRA, while 

Defendant continued to operate, continued to expand its production, 

and continued to enjoy a substantial profit from its operations, 

require the assessment of a penalty substantial enough to impress upon 

Defendant that its environmental obligations are as important as its 

focus on improved and upgraded production operations. 

105. The good or bad faith of defendants is an important factor 

in assessing a penalty. Assessment of civil penalties does not 

require a showing of willfulness or negligence, United States v. 
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Velsicol Chemical Corp., supra, 12 E.R.C. at 1421, although lack of 

intent to violate the law may be considered in mitigation of the 

penalty. United States v. Swingline, Inc., supra, 371 F. Supp. at 45. 

Where as here, WCI's violations are willful or deliberate, however, 

there is bad faith per se. United States v. Phelps Dodge Industries, 

Inc., supra, 589 F. Supp. at 1363. Moreover, willful or reckless 

disregard of the law warrants a penalty "at or near the maximum 

prescribed," United States v. J.B. Williams Co., 354 F. Supp. 521, 551 

(S.D.N.Y. 1973), aff'd in part and rev'd in part on other grounds, 498 

F.2d 414, 438 (2d Cir. 1974). 

106. In assessing a civil penalty, this Court need not 

find that an actual injury to the public has occurred; rather the 

Court may assess the potential injury to the public. United States v. 

Ekco Housewares, Inc., 853 F. Supp 975, 990 (N.D. Ohio 1994) aff'd. in 

part and rev'd in part, 62 F.3d 806 (6~ Cir. 1998). Civil penalties 

are not "tied to damages actually suffered." United States v. 

Velsicol Chemical Corp., supra, 12 E.R.C. at 1421. Most environmental 

statutes, including the one involved here, do not require proof of 

actual injury, because "numerous polluters contribute to an 

environmental harm .... It is not possible to divide up the general harm 

and allocate shares to particular polluters." Student Public Interest 

Research Group of New Jersey, Inc., v. Bell Laboratories, 617 F. Supp. 

1190, 1202 (D.N.J. 1985) (interpreting the Clean Water Act). In this 

case, RCRA does not require a showing of specific harm. Rather, by 
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its own terms, Section 3008 (g) of RCRA, 42 U.S.C. §6928 (g), provides 

that "(A)ny person who violates any requirement ... shall be liable ... " 

107. However, the Sixth Circuit has properly focused on a 

violator's failure to secure financial assurances under RCRA as a 

factor in evaluating the risk of environmental harm in assessing civil 

penalties. United States v. Ekco Housewares, Inc., 62 F.3d 806, 814 

(6'h Cir. 1995). The purpose of the financial responsibility 

regulations is to require the owner/operator of a hazardous waste 

facility to document that it has secured the necessary resources to 

close the facility in an appropriate and safe manner and to pay any 

third-party claims that may arise from it-s operations. In rejecting a 

challenge to the excessiveness of an civil penalty, the Sixth Circuit 

has stated: "The timing of these obligations is critical. The 

regulations require that the owner/operator secure the necessary 

funds, and document that it has done so prior to closure." Id. at 815. 

In this case, WCI completely ignored this obligation and continued to 

operate Ponds 5, 6 and 6A since it began operations in late-1988. 

108. With respect to the clarity of WCI's obligations for proper 

and safe management of hazardous wastes in its surface impoundments 

under RCRA, these obligations were patently obvious to its management. 

WCI chose to ignore them and delay its compliance. WCI knew from the 

date it began operations in Warren, Ohio that its surface impoundments 

managed hazardous wastes regulated under RCRA from the nature and 

quantity of wastewaters from its finishing operations that were 
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discharged to Ponds 5, 6 and 6A. WCI set out to close Ponds 5, 6 and 

6A and install alternative wastewater handling tank systems as early 

as 1990, but has failed to complete these actions to date. Moreover, 

WCI had obtained its Ohio EPA Permit and U.S. EPA Permit authorizing 

certain hazardous waste management activities at its facility and no 

others, and was sufficiently aware of, and sophisticated with respect 

to RCRA's regulatory scheme applicable to its surface impoundments. 

109. With regard to the conduct of the governmental agencies in 

this matter, U.S. EPA conducted a multi-media inspection of the 

facility in May 1993, and immediately afterwards initiated an 

investigation to determine the nature and extent of any RCRA 

violations with respect to WCI's operations of Ponds 5, 6 and 6A. 

U.S. EPA sent requests for information to WCI under RCRA section 3007, 

42 U.S.C. § 6927, on or about April 4, 1994, February 23, 1995 and 

November 12, 1996 and diligently sought information from WCI to 

thoroughly and adequately establish the RCRA obligations with respect 

to Ponds 5, 6 and 6A. WCI's responses were delayed and culminated in 

U.S. EPA's review of WCI's documentation regarding its operations of 

Ponds 5, 6 and 6A in February 1997. Throughout this information 

gathering process, as well as U.S. EPA's enforcement and corrective 

action permitting process under RCRA, WCI denied that it was treating, 

storing and disposing of hazardous waste in Ponds 5, 6 and 6A. 

110. The United States has requested that the total civil penalty 

amount that WCI is assessed by the Court for its violations of RCRA be 
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significant so as to ensure that: a) WCI will be required to disgorge 

the economic benefit it obtained through its noncompliance; b) WCI and 

other members of the regulated community will be deterred from 

violating RCRA; c) the governments' RCRA regulatory and enforcement 

programs are vindicated. The United States' financial ability to pay 

expert has determined that WCI has the ability to pay a civil penalty 

in the amount of $34,000,000. With working capital in 1998 in excess 

of $108 million, plus the ability to obtain funds from The Renco 

Group, Inc., WCI plainly has the ability to pay a significant civil 

penalty for its violations of RCRA. See United States v. Vineland 

Chemical Co., 20 Envtl L. Rep. 21398, 21402-21403 (defendant with net 

worth of $3.1 million deemed to have ability to pay substantial 

penalty and therefore was assessed penalty of $1,223,000); United 

States v. Production Plated Plastics, Inc., 35 Env't Rep. Cas. 1517, 

1522 (W.D. Mich. 1992) (Court assessed penalty of $1.5 million against 

defendant who then had no assets but through other entities was deemed 

to have 11 money at hand. 11 ) 

DEFENSES TO LIABILITY 

111. WCI's affirmative defense that some or all of the United 

States' claims for relief fail to state a claim upon which relief may 

be granted is without merit. The United States has alleged claims, 

with all the requisite elements set forth by the Federal Rules of 

Civil Procedure, and under applicable RCRA statutory and regulatory 

provisions that provide for relief in the form of penalties and 
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injunctive relief. Conley v. Gibson, 355 U.S. 41, 47 (1957) ( A claim 

for relief meets the FRCP requirement if the claim "give[s] the 

defendant fair notice of what the plaintiff's claim is and the grounds 

upon which it rests"). 

112. Next, because WCI's surface impoundments, Ponds 5, 6 and 

6A, treat, store and dispose of characteristic and listed RCRA 

hazardous wastes, the United States has also met the other 

jurisdictional prerequisites in this action, including providing 

notice to the State of Ohio as required by Section 3008 (a) (2) of RCRA, 

42 U.s. c. § 6928 (a) (2) . 

113. No statutory exclusion applies to WCI pursuant to its other 

environmental permits, including its Clean Water Act permit. The RCRA 

regulation that defines "solid waste" states that the exclusion 

applicable to point source discharges under an NPDES permit applies 

only to the actual permit discharges. 40 C.F.R. § 261.4(2); Allegan 

Metal Finishing Co., 696 F. Supp. at 281; State v. PVS Chemicals, 

Inc., 1998 WL 1051788*4 (W.D.N.Y.); see also Chemical Waste 

Management, Inc. v. U.S. EPA, 976 F.2d 2, 26 (D.C. Cir. 1992) cert. 

denied sub nom. Chemical Mfrs. Ass'n. v. U.S. EPA, 507 U.S. 1057 

(1993) (A holder of a Clean Water Act permit must still comply with 

RCRA). Accordingly, this defense of failure to state a claim must be 

rejected by the Court. 

114. WCI's affirmative defense that some of the United 

States' claims are barred by the applicable statutes of limitation 
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does not apply to determinations of liability under RCRA. RCRA 

imposes continuing obligations on persons who generate and manage 

hazardous waste. State v. PVS Chemicals, Inc., 1998 WL 1051788*8 

(W.D.N.Y.) (Unpermitted, unremediated waste activities occurring more 

than 14 years prior to filing of government's complaint serve as a 

basis for a claim for continuing violations of RCRA); City of Toledo 

v. Beazer Materials and Services, Inc., 833 F. Supp. 646, 655 (N.D. 

Ohio 1993) (Disposal of wastes in the past can constitute a continuing 

violation "as long as no proper disposal procedures are put into 

effect or as long as the waste has not been cleaned up. "); 

United States v. Power Engineering Co., 10 F. Supp.2d 1145, 1159 (D. 

Colo. 1998) (Courts have found continuing violations of RCRA even when 

the affirmative act that initiates the violation occurred on a single 

day); see also Harmon Industries, Inc. v. Browner, 19 F. Supp. 988, 

998 (W.D. Mo. 1998). 

115. The Supreme Court has recognized the continuing violation 

doctrine. Havens Realty Corp. v. Coleman, 455 U.S. 363, 365 (1982) 

See also Nixon-Egli Equipment Co. v. John A. Alexander Co., 949 F. 

Supp. 1435 (C.D. Cal. 1996). Moreover, even though 28 U.S.C. § 2462 

provides a defense to any claims for civil penalties occurring prior 

to May 11, 1993, all of the United States alleged RCRA permit 

violations are relevant to both the scope of injunctive relief and the 

determination of civil penalties sought in this action. State v. PVS 

Chemicals, Inc., 1998 WL 1051788*4 (W.D.N.Y.). 
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116. WCI's affirmative defense that some of the United 

States' claims are barred pursuant to accord and satisfaction based 

upon prior agreements between the United States and WCI in related 

environmental actions is without merit. See United States v. Allegan 

Metal Finishing Co., 696 F. Supp. 275, 284 (W.D. Mich. 1988). 

Moreover, there are different statutory violations at issue in this 

matter. No exclusionary principles are applicable to the United 

States' claims in this case in relation to those considered in prior 

agreements with WCI. See United States v. Environmental Waste Control, 

Inc., 710 F.Supp. 1172, 1196-98 (N.D. Ind. 1989). 

117. WCI's affirmative defense that some or all of the 

alleged violations were the result of startup, shutdown, malfunction 

and/or upset of WCI's process or pollution control equipment or are 

the result of lawful bypasses of WCI's pollution control equipment 

does not apply to the United States' RCRA claims in this matter. 

These defenses all fail because of RCRA's strict liability. United 

States v. Production Plated Plastics, Inc., 742 F. Supp. 956, 960 

(W.D. Mich 19909) ("RCRA is a remedial strict liability statute which 

is construed liberally"). Such defenses ignore WCI's obligation to 

comply continuously with RCRA and reflect a misapprehension of the 

compliance obligations of a RCRA regulated facility. Specifically, if 

WCI's defenses were recognized, the obligation to comply with the RCRA 

regulations at issue would become periodic. The statute, the case 

law, and U.S. EPA regulations, however, recognize no such defenses, 
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and all demonstrate that the obligation to comply with RCRA 

requirements is continuous, not periodic. United States v. Power 

Engineering Co., 10 F. Supp.2d 1145, 1158 (D. Colo. 1998) (The 

overwhelming majority of courts have found continuing violations for 

substantive violations of RCRA.). 

118. WCI's affirmative defense that some of the United 

States' claims are barred by the equitable doctrines of laches, 

acquiescence, waiver and/or estoppel is also without merit. Common 

law equitable defenses are not available against the government when 

it is asserting public rights. Costello v. United States, 365 u.s. 

265, 281 (1961); Pan American Petroleum & Transport Co. v. United 

States, 273 U.S. 456, 506 (1927); Chesapeake & Delaware Canal Co. v. 

United States, 250 U.S. 123, 125 (1919). The government cannot be 

estopped when exercising its sovereign powers, absent compelling 

misconduct. See Heckler v. Community Health Services, 467 U.S. 51, 60-

61 (1984); United States v. Allegan Metal Finishing Co., 696 F. Supp. 

275 (W.D. Mich. 1988); United States v. Vineland Chemical Co., Inc., 

692 F. Supp. 415, 423 (D.N.J. 1988); United States v. Mobil Oil Corp., 

1997 WL 1048911*11 (E.D.N.Y.) (Estoppel is rarely available against the 

government. At a minimum, a party must allege the traditional 

elements of estoppel in order to succeed (quoting Heckler, 467 U.S. at 

61) ) . 

119. Moreover, " [w] here the defenses of unclean hands or laches 

have been used against the government when it is asserting public 
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rights, courts have repeatedly held that equitable principles will not 

be applied to thwart public policy or the purpose of federal laws." 

Kelley v. Thomas Solvent Co., 714 F. Supp. 1439, 1451 (W.D. Mich. 

1989); United States v. Weintraub, 613 F.2d 612, 618 (6th Cir. 1979) 

(Government not subject to laches defense), cert. denied, 447 U.S. 905 

(1980); Reich v. Youghiogheny & Ohio Coal Co., 66 F.3d 111, 116 (6th 

Cir. 1995) (Affirmative misconduct of a government actor is required to 

support equitable estoppel of the government.); United States v. City 

of Menominee, 727 F. Supp. 1110 (W.D. Mich. 1989) (Waiver or 

acquiescence is not a defense to an action under the Clean Water Act 

because the Act's enforcement provisions do not mention waiver/ and 

courts will not recognize waiver by implication.). 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Pla.intiff, 

v. 

WCI STEEL, INC., 

Defendant. 

) 
) 
) 
) 
) CIVIL ACTION NO. 4:98CV1082 
) 
) 
) JUDGE JAMES S. GWIN 
) 
) 
) 

___________________________ ) 

REPLY MEMORANDUM IN SUPPORT OF UNITED STATES' MOTION 
TO ALTER OR AMEND JUDGMENT PURSUANT TO RULE 59(e) 

The issue presented by the United States' Motion to Alter or 

Amend Judgment is straightforward: whether a district court, upon 

finding that a defendant is in violation of the law, must fashion a 

remedy that results in compliance with the law. The Supreme Court has 

unequivocally answered that question in the affirmative, squarely 

holding that once a violation of a statute has been proven, a remedy 

resulting in compliance with the law must follow. Nothing in 

Defendant's Opposition Memorandum suggests otherwise; nor could it. 

Instead, Defendant argues that a district court is not required to 

issue an injunction based solely on the fact of a statutory 



violation. While this position may or may not accurately reflect 

current law, it clearly fails to address the fundamental issue raised 

by the United States' Motion. The United States does not argue that 

the Court is required to issue an injunction to remedy all RCRA 

statutory violations. Rather, the United states suggests that a 

district court must fashion a remedy that results in compliance with 

the law, whether it be in the form of an injunction or some other type 

of relief. Indeed, issuance of an injunction is just one of several 

options available to a district court in fashioning appropriate relief 

for statutory violations. But if compliance can only be achieved 

through the issuance of an injunction, then an injunction must issue. 

I. The Supreme Court's Decision In Weinberger v. Romero-Barcelo 
Makes Clear That A District Court Must Fashion A Remedy For A 
Statutory Violation That Ensures Compliance With The Law. 

In the leading case of Weinberger v. Romero-Barcelo, 456 U.S. 305 

(1982), plaintiffs alleged that the Navy was discharging pollutants 

into the navigable waters around Puerto Rico without a permit, in 

violation of the Clean Water Act. Plaintiffs asked the district court 

to enjoin the Navy's operations. The district court found that the 

Navy was illegally discharging pollutants without a permit. As a 

remedy, the court required the Navy to obtain a permit for the 

discharges, a course of action that would ultimately render the 

discharges legal. The district court required the Navy to obtain the 

permit despite finding that the Navy's "technical violations" did 
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not cause any '"appreciable harm" to the environment. Id. at 310.11 

The district- court, however, declined to go further and enjoin the 

Navy's operations because it "concluded that an injunction was not-

necessary to ensure suitably prompt compliance by the Navy." Id. at 

310 (emphasis supplied) . 

The Supreme Court in Romero-Barcelo agreed and held, as Defendant 

notes, that the district court was not required to issue an injunction 

to cure the statutory violation. What Defendant fails to recognize in 

the Romero-Barcelo decision, as well as in the other leading Supreme 

court cases cited in the United States' Memorandum, is that the reason 

the injunction was not required was because the district court was 

able to fashion a remedy ensuring compliance without issuing an 

injunction. Indeed, the Supreme Court expressly stated that "although 

the District Court declined to enjoin the discharges, it neither 

ignored the statutory violation nor undercut the purpose and function 

of the permit system. The court ordered the Navy to apply for a 

permit." Ide at 315. In this way, the district court vindicated the 

purpose of the Clean Water Act, which, the Supreme Court stated, "is 

to be achieved by compliance with the Act, including.compliance with 

the permit requirements." Id. (emphasis supplied) .Y 

Yin fact, the district court stated that "these waters are as 
aesthetically acceptable as any to be found anywhere, and Plaintiff's 
witnesses unanimously testified as to their being the best fishing 
grounds in Vieques." Romero-Barcelo, 456 U.S. at 310, n. 4. In 
addition, the Supreme Court noted that the Navy's discharges "had not 
polluted the waters." Id. at 315. 

Yrn Amoco Production Co. v. Village of Gambell, Alaska, 480 u.s. 531, 
543 (1987), the Supreme Court further explained that an injunction was 
not required in Romero-Barcelo because "An injunction against all 
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In sharp contrast to the facts presented in Romero-Barcelo, the 

Court in the~ instant case, in declining to issue an injunction, has 

not fashioned a substitute means of ensuring that this Defendant 

hereafter complies with RCRA. The Court has ruled that Defendant was 

required to "commence closure," Opinion at 36, that it did not 

commence closure, and that its failure to do so constitutes a 

violation of law. Yet, the Court's decision appears to "ignore[] the 

statutory violation," and "undercut the purpose and function" of the 

regulatory system, 456 U.S. at 315, by declining to fashion a remedy 

that would ultimately result in Defendant coming into compliance with 

the law. Such an outcome cannot be squared with Romero-Barcelo and 

its progeny. "Moreover, the Court's failure to require Defendant to 

comply with RCRA closure requirements is inconsistent with the Court's 

finding at page 43 of its Opinion that the surface impoundments are 

subject to closure and that Defendant, therefore, has derived an 

economic benefit from its delayed compliance with the closure 

requirements. If Defendant is not, in fact, required to close the 

surface impoundments, it presumably would not have derived an economic 

benefit from its failure to close them. 

discharges was not the only means of ensuring compliance with the 
Act." In Amoco itself, the Supreme Court reiterated that an 
injunction is not required as long as compliance with the law is 
achieved. The Court in Amoco vacated a preliminary injunction because 
"as in Romero-Barcelo, compliance could be obtained through the simple 
means of an order to the responsible federal official to comply." Id. 
at 543, n. 8 (emphasis supplied) . 
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II. The Only Way To Ensure That Defendant Complies With The Law Is 
For The Court To Order Defendant To Comply With RCRA Closure 
Reguirementse 

Contrary to Defendant's assertion, Defendant remains out of 

compliance with RCRA. Defendant's failure to effect closure 

constitutes a continuing violation. The applicable RCRA regulations 

require closure of un-retrofitted surface impoundments that once 

received hazardous waste, even if hazardous waste is no longer placed 

in the surface impoundments. See 40 C.F.R. § 264.113 and O.A.C. § 

3745-55-13; United States v. Ekco Housewares, Inc., 62 F.3d 806, 812 

(6lli cir. 1995) ("district court correctly found that Ekco [was 

obligated to comply with financial responsibility requirements of 

RCRA] throughout the closure process until final closure is 

certified'') .Y 

YBecause the RCRA violations are continuing, United States v. City of 
Painesville, 644 F.2d 1186 (6lli Cir.), cert. denied, 454 U.S. 894 
(1981) and Environmental Defense Fund, Inc. v. Lamphier, 714 F.2d 331 
(4lli Cir. 1983) are highly apposite. NRDC v. Texaco Refining and 
Marketing, Inc., 906 F.2d 934 (3cd Cir. 1990), cited by Defendant at 
Page 5 of its Opposition Memorandum, in contrast, is of limited 
relevance. In Texaco Refining, the district court enjoined 
speculative future permit violations, not ongoing violations. 
Indeed, the district court found that "no violation of the new permit 
has occurred." Id. at 941. Texaco Refining is further distinguishable 
in that it involved a suit brought by a citizen's group and not by the 
government. Consequently, the case centered on the district court's 
abuse of discretion in "presuming irreparable harm and not explicitly 
applying the traditional equitable standard in determining whether an 
injunction was appropriate." Id. at 937. As the Court in the present 
case observed, however, when the government is the plaintiff, and it 
is enforcing public health legislation, "injunctive relief is proper 
without undertaking a balancing of the equities." Opinion at 50. 
Ultimately, on appeal of the district court's decision on remand, the 
Third Circuit affirmed in large measure the injunction issued by the 
district court, holding that "injunctive relief is appropriate to 
'secure prompt compliance with the [Clean Water] Act.'" NRDC, Inc. v. 
Texaco Refining and Marketing, Inc., 2 F.3d 493, 507 (3rd Cir. 1993), 
quoting Weinberger v. Romero-Barcelo, 456 U.S. 305, 320 (1982). 
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Far from elevating regulatory process over statutory purpose as 

Defendant suggests, ordering Defendant to comply with RCRA's closure 

requirements is, in fact, the only means of effectuating RCRA's 

protective purposes. Specifically, ordering Defendant to submit to 

the closure process is the only means of ensuring that the 

environmental agency expert in making the technical judgments 

associated with the management of hazardous waste, and charged by law 

with assessing the threat posed-by such activities, is allowed to 

carry out its statutory mandate. 

In the present case, that regulatory agency, the Ohio 

Environmental Protection Agency ("Ohio EPA'1 ) , has not yet had a chance 

to evaluate the surface impoundments as required by law. Pursuant to 

O.A.C. § 3745-55-12 et seq., Ohio EPA, with input from the public (as 

well as from U.S. EPA), must determine what is necessary to effect 

proper closure of the surface impoundments so as to protect human 

health and the environment. Defendant is then free to challenge that 

determination. In the case at bar, however, the Court appears to have 

short-circuited the legally required process by itself determining 

what constitutes a threat to human health and the environment. 

It is a fundamental canon of administrative law that a court "is 

not empowered to substitute its judgment for that of the agency." 

Citizens To Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971). 

But that is precisely what has occurred in this case, and in its 

starkest form, given that the agency charged with making the 

scientific determinations at issue appears to have been foreclosed by 

the Court's Opinion from making such determinations. By preventing 
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Ohio EPA from determining the threat, if any, posed by the surface 

impoundments; the Court has substituted its judgment for that of Ohio 

EPA. In this way, the United States respectfully suggests, the Court 

has acted as "the chemist, biologist or statistician that [it is] 

qualified neither by training nor experience to be." Michigan v. 

Thomas, 805 F.2d 176, 182 (6~ Cir. 1986), guoting Ethyl Corp. v. EPA, 

541 F.2d 1, 36 (D.C. Cir.), cert. denied, 426 u.s. 941 (1976) .Y 

In fact, the United States did not endeavor to present evidence 

of environmental harm in its case-in-chief because the presence of 

environmental harm is not an element of any of the RCRA violations 

alleged in the United States' complaint. The documentation of 

environmental harm does not trigger RCRA's regulatory scheme; the 

management of hazardous waste does. That is because the RCRA 

regulatory framework is prophylactic in nature - it is designed to 

Prevent environmental harm as well as adverse impacts on human health. 

Neither did Defendant present sufficient evidence to allow for a 

definitive scientific determination of the risks posed by the surface 

impoundments. Nor could it, since Defendant's refusal to comply with 

RCRA illegally shielded it from generating the technical data 

YThe danger inherent in the Court's rendering scientific judgments in 
the first instance is demonstrated by the Court's finding at page 41 
of its Opinion that the monitoring wells installed near the surface 
impoundments "show no impact on the environment from the use of these 
ponds as wastewater treatment units." Yet, the Court's reliance on 
this finding is inconsistent with the Court's earlier conclusion of 
law that Defendant failed to install, operate and maintain a ground
water monitoring system that satisfies the requirements of the RCRA 
regulations. Opinion at 38. A definitive determination of the 
impacts on groundwater, if any, caused by the RCRA-regulated units 
simply cannot be made in the absence of a ground-water system 
expressly designed for RCRA purposes. 

7 



necessary for making such a definitive determination. Indeed, 

Defendant's expert, Charles Blumenschein, acknowledged on cross-

examination that his assessment of the risk posed by the surface 

impoundments was based primarily on a single groundwater sampling 

event that was not subject to standard quality assurance/quality 

control protocols. It is self-evident that Congress' directive to 

protect human health and the environment from the hazards posed by 

unlined surface impoundments cannot be effectuated through such 

inadequate sampling. In any event, it is for Ohio EPA in the first 

instance, and not the court, to determine, based on sufficient data, 

the risks posed, if any, by the surface impoundments now that the 

Court has determined that they at one time received hazardous waste. 

To rule otherwise is to ignore that "a legislative choice is not 

subject to courtroom fact-finding.-" FCC v. Beach Communications, 

Inc., 508 U.S. 307, 315 (1993). 

III. At A Minimum, Clarification Of The Court's Opinion Is Necessary 
Because Defendant Interprets The. Court's Denial Of Injunctive 
Relief As Excusing Defendant From Ongoing Compliance With RCRA 
Closure Regulations, Regulations That Apply To All Other 
Hazardous Waste Facilities That Have Ceased Accepting Hazardous 
Wastes. 

As noted above, RCRA mandates the closure of unlined surface 

impoundments even after they cease receiving hazardous waste. See 40 

C.F.R. § 264.113 and O.A.C. § 3745-55-13. Therefore, Defendant's 

failure to close the surface impoundments in accordance with RCRA 

(which includes installation, operation and maintenance of a ground-

water monitoring system and providing financial assurance) constitute 

continuing violations of RCRA. See United States v. Ekco Housewares, 
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Inc., 62 F.3d S06, 812 (6t" Cir. 1995) (certain RCRA regulations, such 

as the requirement to maintain financial assurance, apply to hazardous 

waste facilities even after they cease accepting hazardous wastes)~ 

In the present case, however, Defendant interprets the Court's 

denial of injunctive relief as a judicial determination that Defendant 

need not comply with any of the closure requirements of RCRA.~ 

Defendant interprets the Court's finding of no environmental harm as 

replacing or eliminating the regulator·y requirement of submitting a 

closure plan and having Ohio EPA determine what additional steps are 

necessary to protect human health and the environment. The United 

States respectfully submits that such a reading of the Court's Opinion 

cannot possibly reflect the requirements of the law, and requests that 

the Court clarify its ruling accordingly. 

Conclusion 

The law is clear: a district court must fashion a remedy for a 

statutory violation that ensures compliance with the law, be it in the 

form of an injunction or some other type of relief. In this case, 

having found that Defendant violated RCRA by improperly managing 

hazardous wastes in its unlined surface impoundments~ the Court must 

require Defendant to comply with RCRA's closure requirements. 

Anything less will not ensure compliance with the law. Nor will 

anything less ensure the protection of human health and the 

environment. For only by requiring Defendant to engage in the closure 

process will the regulatory agency with the expertise to make the 

'"'see, e.g., Defendant's Opposition Memorandum at 8, n. 2 ("a hazardous 
waste facility is considered 'closed' under RCRA when it no longer 
poses a threat to human health or the environment"). 
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technical determinations regarding closure have an opportunity to 

assess the risks posed, if any, by the unlined surface impoundments. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

WCI STEEL, INC., 

Defendant. 

) 
) 
) 
) 
) CIVIL ACTION NO. 4:98CV1082 
) 
) 

JUDGE JAMES S. GWIN 

UNITED STATES' CONTESTED ISSUES OF FACT AND LAW 

I. Contested Issues of Fact 

The United States' contested issues of fact remaining for 

decision are as follows: 

General Background: 

1. Does WCI's facility operate by taking water from the 

Mahoning River, and other sources, and running the water through the 

facility, then discharging wastewater carrying pollutants from the 

steelmaking process back to the Mahoning River? 

2. Does the Ohio EPA Permit issued to WCI on August 12, 1993 

authorize WCI: 



to store hazardous waste in tanks in accordance with the terms 
and conditions of [the) permit, ORC Chapter 3734, all applicable 
Ohio hazardous waste rules, all applicable regulations 
promulgated under the Resource Conservation and Recovery Act 
(RCRA), as amended, and the approved hazardous waste facility 
installation and operation permit renewal application, as such 
application has been revised and supplemented and as such 
application may be revised or modified pursuant to hazardous 
waste rules. The approved Part B permit application as submitted 
to Ohio EPA in November 1988, and last updated in October 1992, 
is hereby incorporated into this permit. In the instance of 
inconsistent language or discrepancies between the above, the 
language of the more stringent provision shall govern. 

3. Does the Ohio EPA Permit issued to WCI on August 12, 1993 

further state: 

Any management of hazardous waste not authorized by this permit 
is prohibited, unless otherwise expressly or specifically 
exempted by law .... Compliance with the terms and conditions 
of this permit does not obviate Permittee's obligation to comply 
with other applicable provisions of law governing protection of 
public health or the environment . 

4. Does the U.S. EPA Permit issued to WCI on November 

11, 1993 provide that: 

The Permittee is allowed to manage hazardous waste in 
accordance with the conditions of the RCRA permit. Any 
management of hazardous waste not authorized in the RCRA 
permit is prohibited. 

5. Does the U.S. EPA Permit issued to WCI on November 

11, 1993 further provide: 

The Permittee shall comply with all the applicable self
implementing requirements of 40 CFR 268 and all applicable 
land disposal requirements which become effective by statute 
(Section 3004 of RCRA). 
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*** 

The Permittee must test, in accordance with 40 CFR 
268.7(a), any waste generated at the facility, or use 
knowledge of the waste, to determine if the waste is 
restricted from land disposal. 

6. Does the U.S. EPA Permit issued to WCI on November 

11, 1993 further provide: 

The Permittee may store [spent pickle liquor] in tanks at 
the facility subject to the terms of the RCRA permit. 

7. Does the U.S. EPA Permit issued to WCI on November 

11, 1993 further provide: 

A mixture of any restricted waste with nonrestricted 
waste(s) is a restricted waste under 40 CFR Part 268. 

The Permittee shall not in any way dilute a restricted waste 
or the residual from treatment of a restricted waste as a 
substitute for adequate treatment to achieve compliance with 
40 CFR Part 268, Subpart D, to circumvent the effective date 
of a prohibition in 40 CFR Part 268, Subpart C, to otherwise 
avoid a prohibition in 40 CFR Part 268, Subpart C, or to 
circumvent a land disposal prohibition imposed by Section 
3004 of RCRA. 

WCI'S ~URFACE IMPOUNDMENTS 

8. Has the majority of the wastewater generated by WCI's steel 

finishing operations, in addition to the surface water runoff from the 

steel finishing area, typically been routed to the No. 9 pump station? 

9. Did LTV Steel, WCI's predecessor at the facility, 

install Pond 6A between Pond 6 and the Mahoning River, in the flood 
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plain of the River, during 1986? 

10. Was Pond 6A installed to intercept and collect seepage 

from Pond 6 that was reaching the Mahoning River? 

11. Were Ponds 5 and 6 constructed within a channel of the 

Mahoning River? 

12. Are embankments constructed across the former channel 

alignment used to form the ends of the ponds? 

13. Is the purpose of the pond system to provide oil removal, 

wastewater detention, and stormwater surge protection for the CTP? 

14. Does WCI use skimmers to remove oil from Pond 5? 

15. Does WCI attempt to keep Pond 6 "oil-free"? 

16. If oil is not removed from the wastewater prior to its 

discharge to the impoundments, could the CTP have difficulty treating 

the wastewater suffi'ciently to meet applicable wastewater effluent 

limits imposed under the Clean Water Act? 

17. Is WCI's use of Ponds 5, 6 and 6A for effluent collection, 

equalization and partial treatment of wastewaters from steel finishing 

operations substandard by current steel industry and environmental 

control standards and poor wastewater management? 

18. Were Ponds 5 and 6 installed prior to the 1970s to collect 

untreated process wastewater from acid pickling, cold rolling, terne 

coating and hot dip galvanizing operations prior to direct discharge 

to the Mahoning River without subsequent treatment? 

19. When the CTP was installed in 1984, did the effluent from 
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Pond 6 become influent to that treatment system? 

20. Are the surface impoundments equipped with impermeable, 

synthetic liners? 

21. ts there the potential for ground water contamination and 

seepage of high or low pH water, spent rolling and lubricating oils, 

solvents used for cleaning operations and metal bearing wastewaters 

from coating operations? 

22. On several occasions, has the Mahoning River flowed into and 

through Pond 6A, completely submerging it? Has Pond 6A, on occasion, 

simply disappeared, becoming part of the river itself? 

23. Does WCI discharge the following process wastewaters to 

Ponds 5, 6 and 6A: No. 5 Pickle Line rinse and scrubber water; No. 6 

Pickle Line rinse and scrubber water; terne line wastewater; 

galvanizing line wastewater; tandem mill oily wastewater and non

contact cooling water; hot strip finishing line (slitters) wastewater; 

silicon line wastewater; acid regeneration plant runoff; mobile 

equipment shop wastewater; 004 scale pit water; 52" temper mill oily 

wastewater; 54" temper mill oily wastewater; locomotive repair/machine 

shop wastewater; pickle line entry end water; and waste oil tank 

decant water? 

CENTRAL TREATMENT PLANT pH MEASUREMENTS 

24. Are WCI's wastewaters pumped from Pond 6 to an inlet box 

above the aeration tank located outside the CTP ("aeration influent 

box 11 }? 
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25. Does this aeration influent box also receive wastewaters 

from WCI's Basic Oxygen Furnace operations through a separate influent 

stream separated from Pond 6 wastewater by a weir? 

26. Does the alkaline basic oxygen furnace wastewater 

occasionally mix with the Pond 6 wastewater in the aeration influent 

box because of overflows? 

27. Does the wastewater flow from the aeration influent box to 

the aeration tank and then through the balance of the treatment 

process at the CTP? 

28. To ensure proper treatment of its wastewater, must WCI 

know the pH of the wastewater as it flows through the CTP? 

29. For this reason does WCI maintain several pH probes that 

continuously monitor the pH of the wastewater as it flows through the 

CTP. 

30. Is the pH meter located at the aeration influent box used by 

WCI to measure the pH of the wastewater as it flows from Pond 6 into 

the CTP ("influent probe")? 

31. Is the influent probe submerged in the flow of the 

wastewater as it enters the aeration influent box? 

32. Is the pH meter used by WCI to measure the pH of Pond 6 

influent wastewater a glass membrane electrode selective for hydrogen 

ion in combination with a pH meter? 

33. Is the pH meter used by WCI to measure the pH of Pond 6 

influent pH equipped with a microprocessor that handles the 

6 



mathematics of the measurement? 

34. Does the pH meter used by WCI to measure the pH of Pond 6 

influent wastewater display the numerical pH value? 

35. Once a week, or more often if necessary, do WCI Combustion 

Department personnel calibrate the pH meter used to measure the pH of 

Pond 6 influent wastewater by removing the submerged influent probe 

from the wastewater flow and immersing it in two standards of known pH 

values? 

36. Do the WCI Combustion Department personnel calibrate the 

pH probe even if it reads only a O.l s.u. difference from the standard 

pH buffer solution against which it is calibrated? 

37. Do the Combustion Department personnel record each 

calibration of the pH probe in a Calibration Log to allow for proper 

maintenance of the probes and continued accuracy? 

38. Once a problem with a probe is discovered, is it corrected 

as soon as possible, usually within an hour? 

39. Do WCI personnel report that the pH meters and probes work 

well and are reliable? 

4
1

0. Has WCI' s Environmental manager ever received any reports of 

malfunctions related to the influent probe? 

41. Do CTP operators clean the influent probe once per shift, or 

three times per day, and more often, if necessary? 

42. Do the CTP operators collect grab samples from the Pond 6 

wastewater as it enters the aeration influent box at the CTP to verify 
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the accuracy of the influent probe under certain circumstances? 

43. Do the CTP operators record the results of the grab sample 

on forms colloquially referred to as "Turn Audits"? 

44. Did the CTP operators record, on the Turn Audits, readings 

from the pH meters located at the aeration influent box, the aeration 

tank, the rapid mix tank, and the No. 3 clarifier every two hours from 

September 1, 1988 to February 22, 1995, and every hour from February 

23, 1995 to July 31, 1998? 

45. During the period September 1, 1988 to July 31, 1998, 

did WCI's CTP operators record over 11,000 pH values of 2.0 s.u. or 

less for Pond 6 wastewater entering the CTP? 

46. During the periods April -November 1992, April -May 

1994, and April - July 1995, did the CTP operators record 31 pH 

measurements of 12.5· s.u. or above for Pond 6 wastewater entering the 

CTP? 

47. On or about July 25, 1990, did WCI apply to Ohio EPA for a 

Clean Water Act permit to install a four million gallon storm surge 

tank to replace the impoundments? 

4'9. Did WCI install the surge tank after approval of the permit 

by Ohio EPA? 

49. Did WCI solicit and receive proposals for a wastewater 

segregation system that would have prevented process wastewaters from 

entering the surface impoundments, but not install the system? 

50. Did WCI obtain an economic benefit of $1.5 million in 

8 



capital costs for an above-ground tank system, and $20,000 in annual 

operation and maintenance costs to replace the impoundments when these 

costs should have been incurred beginning in November 1988? 

WCI'S WASTESTREAMS 

51. Did WCI discharge highly acidic No. 5 pickle line rinse 

waters and fume scrubber discharges at a rate of approximately 110 

gallons per minute ("gpm") to Ponds 5, 6 and 6A at the facility from 

September 1988 to the present? 

52. Did WCI discharge highly acidic No. 6 pickle line rinse 

waters and fume scrubber discharges at a rate of approximately 60 gpm 

.to Pond.3 5, 6 and 6A at the facility from September 1988 to the 

present? 

53. Did WCI discharge acid losses from the acid pickling 

operations at variable rates to Ponds 5, 6 and 6A at the facility from 

September 1988 to the present? 

54. Did WCI discharge acidic wastewaters from its acid 

regeneration plant at a rate of approximately 5 gpm to Ponds 5, 6 and 

6A at the facility from September 1988 to the present? 

5'5. Did WCI discharge wastewaters from its tandem mill at a 

rate of approximately 40 gpm to Ponds 5, 6 and 6A at the facility from 

September 1988 to the present? 

56. Did WCI discharge wastewaters from its 52" Temper mill 

at a rate of approximately 90 gpm to Ponds 5, 6 and 6A at the facility 

from September 1988 to the present? 
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57. Did WCI discharge wastewaters from its 54" Temper mill 

at a rate of approximately 45 gpm to Ponds 5, 6 and 6A at the facility 

from September 1988 to the present? 

58. Did WCI discharge wastewaters from its portable 

annealing equipment at a rate of approximately 10 gpm to Ponds 5, 6 

and 6A at the facility from September 1988 to the present? 

59. Did WCI discharge wastewaters of variable acidity and 

alkalinity from its galvanizing line at a total rate of approximately 

216 gpm to Ponds 5, 6 and 6A at the facility from September 1988 to 

the present? 

60. Did WCI discharge h~ghly alkaline wastewaters from the 

alkaline cleaning section of its galvanizing line to Ponds 5, 6 and 6A 

at the facility from September 1988 to the present? 

61. Did WCI discharge highly acidic wastewaters from the 

acid cleaning section of its galvanizing line to Ponds 5, 6 and 6A at 

the facility from September 1988 to the present? 

62. Did WCI discharge wastewaters of variable acidity and 

alkalinity from its terne line at a total rate of approximately 95 gpm 

to Ponds 5, 6 and 6A at the facility from September 1988 to the 

present? 

63. Did WCI discharge highly alkaline wastewaters from the 

alkaline cleaning section of its terne line to Ponds 5, 6 and 6A at 

the facility from September 1988 to the present? 

64. Did WCI discharge highly acidic wastewaters from the 
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acid cleaning section of its terne line to Ponds 5, 6 and 6A at the 

facility from September 1988 to the present? 

65. Did WCI discharge highly alkaline wastewaters from the 

alkaline cleaning section of its silicon line at a total rate of 

approximately 10 gpm to Ponds 5, 6 and 6A at the facility from 

September 1988 to the present? 

66. Did WCI discharge wastewaters from certain 

miscellaneous sou~ces including its 52 11 and 53 11 slitters and mobile 

equipment at an intermittent rate of approximately 35 gpm to Ponds 5, 

6 and 6A at the facility from September 1988 to the present? 

67. Prior to the installation of a lime neutralization system in 

December 1993, did the combined wastewater flow from all of WCI's 

steel finishing wastewaters discharged into Pond 5 frequently have pH 

values of 2.0 s.u. and less? 

68. Is corrosiveness the property that enables a substance to 

dissolve material with which it comes in contact? 

69. Does improperly managed corrosive wastes pose a substantial 

present or potential danger to human health and the environment? 

7o. To determine whether a substance exhibits the hazardous 

waste characteristic of corrosivity, can one measure the corrosive 

chemical agents: acids and bases, and is this measurement known as pH? 

71. Does the measure of pH provide an estimate of the acidic 

agent (hydrogen ion) and the basic agent (hydroxide ion)? 

72. Pursuant to U.S. EPA Sampling Methods 5.2 and 9040, is the 
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pH of a sample determined electrochemically using potentiometry, i.e., 

a glass membrane electrode selective for hydrogen ion in combination 

with a pH meter? 

SOURCES OF ACID IN THE SURFACE IMPOUNDMENTS 

73. Do steel industry pickling operations, by their very nature, 

involve the use and generation of highly corrosive materials (new, 

reconstituted and spent hydrochloric pickling acids, acidic rinse 

waters, acidic fume scrubber wastewaters and corrosive atmospheres)? 

74. Does WCI maintain an Acid Regeneration Plant at the facility 

to re-process some of the wastestreams generated from its steel making 

processes? 

75. Is the pH of acid fume scrubber water generated by WCI as 

low as 1.3 s.u.? 

76. Is the acid fume scrubber water so acidic that, on occasion, 

a portion of it is conveyed to WCI's Acid Regeneration Plant for use 

in the Plant's regeneration process? 

77. On other occasions, is the entire acid fume scrubber water 

wastestream discharged to the impoundments? 

'is. Has WCI considered conveying its acid rinse waters to the 

Acid Regeneration Plant, but continued to convey it to the unlined 

surface impoundments? 

79. Does the wastewater conveyed to the impoundments oftentimes 

contain spent pickle liquor ("SPL")? 

80. Is spent pickle liquor listed by U.S. EPA as a corrosive 
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hazardous waste under RCRA at 40 C.F.R. Part 261? 

81. At times relevant to the Complaint, did WCI collect SPL in a 

silicon settling tank at the No. 5 Pickler, prior to conveying it to 

the Acid Regeneration Plant for re-processing? 

82. Did the silicon settling tank contain numerous pinhole 

leaks noted by WCI in 1991-1992? 

83. Has SPL leaked from the silicon settling tank to the sewer 

system feeding the impoundments? 

84. Did WCI eventually replace the silicon settling tank because 

of the persistent leaks? 

85. Did the wastewater conveyed to the impoundments oftentimes 

contain acid from spills and/or leaks in piping? 

86. Did WCI's Environmental Manager testify that the wastewater 

in the ponds tends to be on the acidic side? 

87. Did WCI's Chief Engineer testify that he likes the pH of the 

wastewater in the impoundments "on the acidic side" so that the oil is 

not turned into a "soapy mayonnaisy typec of material"? 

88. Did WCI's Chief Engineer testify that he likes the pH of the 

' wastewater in the ~mpoundments "on the acidic side" because if the pH 

is too high, the ponds perform the role of the CTP by causing zinc to 

settle out of the wastewater, forming sludge that reduces the depth of 

Pond 5? 

89. Did Killam Associates, one of WCI's environmental 

consultants, express concern for the safety of an employee assigned to 
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conduct testing from an aluminum boat in Pond 5? Specifically, was 

Killam concerned that the boat, which was constructed of aluminum, 

could dissolve away from contact with the highly acidic water in Pond 

5 even though aluminum is used to pickle steel? 

90. Has at least one CTP operator smelled acid in the wastewater 

as it entered the CTP from Pond 6? 

9l. Prior to June 2l, l993, was the inside sump at the Acid 

Regeneration Plant physically connected to the pond system? 

92. Is the pH of the wastewater collected in the inside sump at 

the Acid Regeneration Plant as low as l.2 s.u.? 

93. Did the No. 5 pickler contain three acid tubs and the 

No. 6 pickler contain four acid tubs, with secondary containment that 

was designed to channel leaks or spills of acid to the sewer system 

leading to No. 5 Pond? 

94. Did WCI experience leaks from the acid tubs on an 

occasional basis resulting in the transport of spilled and leaked 

contents being transported to Ponds 5, 6 and 6A? 

95. Did WCI personnel, on occasion, manually add 

' lime to the acid that had spilled or leaked from the acid tubs at the 

No. 5 and 6 picklers, but never conduct any testing to determine 

whether the acid had been neutralized prior to its discharge to the 

sewer system leading to Pond 5? 

96. Did leaks develop on occasion, between the dam that 

separates the acid section and the rinse section of the pickler lines, 
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causing acid to flow to the sewer leading to No. 5 Pond? 

97. Did WCI personnel, on occasion, clean up leaked acid 

spills with vacuum trucks, which would then deposit the acids in Pond 

6? 

98. Did WCI personnel, on occasion, 11 dump 11 the rinse tanks at 

the picklers to allow for maintenance of the rinse tanks? 

99. Did WCI personnel, on occasion, "dump" the acid tanks at the 

picklers and did the pH of the wastewater in the impoundments trend 

downward as a result? 

100. Is it a standard practice for WCI personnel in the 

Environmental Department to place calls to the Rolling and Finishing 

Department, which oversees the pickling area, whenever the pH of the 

wastewater in the impoundments trended downward, as measured by the 

influent probe at the CTP, because the picklers were the largest 

source of acid? 

WCI'S pH CONTROL PROCEDURES 

101. In 1993, did WCI initiate a procedure whereby bags of lime 

were manually added to the wastewaters at the Rolling and Finishing 

Depart~ent whenever the pH of the wastewater registered between 3 and 

4 s.u. as measured by the influent probe at the CTP? 

102. Would Richard Gradishar, the Environmental Engineer with 

responsibility for wastewater issues at WCI, order that a certain 

number of 50-pound bags of lime be added to the wastewater based upon 

his judgment? 
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103. Would Mr. Gradishar order that a certain number of 50-pound 

bags of lime be added to the wastewater based upon the pH of the 

wastewater in the impoundments as measured by the influent probe at 

the CTP? 

104. Prior to December 1993, did the wastewater flow directly 

into Pond 5 without automated pH adjustment? 

105. Prior to December 1993, did WCI manually add bags of lime to 

the wastestreams only when there was an emergency, such as an abnormal 

discharge of acid? 

106. Has the pH of the wastewater at the No. 9 Lift Station been 

as low as 0.6 s.u.? 

107. Do WCI personnel determine whether the lime injection system 

at the No. 9 Lift Station is effectively raising the pH of the 

wastewater in the impoundments based on the influent probe pH readings 

at the CTP? 

108. Did the CTP Area Supervisor, every morning at 7:00a.m., fax 

to the Rolling and Finishing Department, which operates the lime 

injection system, a report stating what the pH of the wastewater in 

the impoundments is, as measured by the influent probe readings at the 

CTP? 

109. Did Mr. Gradishar, even after WCI installed the lime 

injection system at the No. 9 Lift Station, direct that lime be added 

manually to the wastestreams to compensate for problems that would 

frequently occur with the lime injection system? 
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110. Did WCI continue to convey wastewater of 2.0 s.u. or less to 

the impoundments even after WCI installed the lime injection system at 

the No. 9 Lift Station? 

111. Would the pH of the wastewater in the impoundments, on 

occasion, rise to 12.5 s.u. or greater after WCI installed the lime 

injection system at the No. 9 Lift Station? 

112. Prior to installation of a lime neutralization system 

in December 1993, did the combined wastewater flow from all of the 

steel finishing wastewaters discharged into Pond 5 by WCI frequently 

have pH values of 2.0 s.u. and less? 

113. Do WCI data demonstrate that wastewaters in the impoundmentc 

had pH values 2.0 s.u. and less more than 50 per cent of the time in 

1991 and 1993? 

U.S. EPA'S SAMPLING AND pH MEASUREMENTS 

114. On May 12, 1993, during a U.S. EPA inspection of the 

facility, did the inspector collect a grab sample of wastewater being 

pumped from a surface impoundment known as Pond 6A to a surface 

impoundment known as Pond 6? 

115. Did the U.S. EPA inspector extract the sample as a single 

increment by holding a bottle in the flow of the wastewater as it 

entered Pond 6? 

116. Did the U.S. EPA field measurements of this sample reveal a 

pH of 1.81 s.u., below the regulatory limit of 2.0 s.u.? 

117. On May 12, 1993, did U.S. EPA field personnel calibrate 
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their pH meter and pH probe at 8:40 a.m. with pH 4 and pH 10 standards 

at a temperature of 20.2 C? 

118. On May 12, 1993, did U.S. EPA field personnel calibrate 

their pH meter and probe with a pH 7 standard at 8:45a.m., 2:30p.m. 

and 3:00p.m. and obtain pH readings of 7.00 s.u., 6.86 s.u. and 6.86 

s.u. at a temperatures of 20.2 C, 31.1 C and 30.9 C, respectively? 

119. On June 15, 1993, during a U.S. EPA inspection of the 

facility, did the U.S. EPA inspector collect a grab sample of 

wastewater from a process that uses acid pickle liquor to treat steel 

(the acid pickling process)? 

120. Cn June 15, 1993, d·Jring a U.S. EPA inspection of the 

facility, did the U.S. EPA inspector collect the sample as a 

single increment by placing a bottle in the flow of the wastewater as 

it entered a tank? 

121. Did U.S. EPA field measurements of this sample collected 

from the acid pickling process wastewater reveal a pH of 1.65 s.u.? 

122. On June 15, 1993, during a U.S. EPA inspection of the 

facility, did the U.S. EPA inspector collect a grab sample from 

' wastewater flowing into the CTP from Pond 6? 

123. Was the sample collected at a point before the commingling 

of Pond 6 wastewater with wastewater from the Basic Oxygen Furnace, 

which is separated from Pond 6 wastewater by a weir at the aeration 

tank? 

124. Did the U.S. EPA inspector extract the sample as a single 
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increment by placing a bottle in the flow of the Pond 6 wastewater as 

it entered the aeration tank? 

125. Did U.S. EPA field measurements of the sample of Pond 6 

wastewater reveal a pH of 1.67 s.u.? 

126. On June 15, 1993, did U.S. EPA field personnel 

calibrate their pH meter and probe at 10:55 a.m. with pH 4 and pH 10 

standards at temperatures of 26.7 C and 26.6 C, respectively? 

127. On June 15, 1993, did U.S. EPA field personnel calibrate 

their pH meter and probe with a pH 7 standard at 10:57 a.m. and 11:52 

a.m., and obtain pH readings of 6.98 s.u. and 6.92 s.u. at a 

temperatures of 27.2 c and 32.1 C, respectively? 

RELIABILITY OF SAMPLING AND ANALYSIS 

128. Are the measurements of WCI wastewater made by U.S. EPA 

during its May-June 1993 inspection reliable for determining that the 

pH values of samples collected by U.S. EPA were less than or equal to 

2.0 s.u.? 

129. Were the samples collected with sample extraction 

techniques appropriate for the form and consistency of the wastes? 

' 130. Did U.S. EPA inspectors appropriately collect the samples of 

wastewater as they entered and exited the surface impoundments? 

131. Did U.S. EPA inspectors properly apply a routine 

analytical method widely used in the environmental testing community 

and capable of being reliable to within 0.1 pH units? 

132. Did U.S. EPA inspectors use instrumentation appropriate for 
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the method, calibrate their instruments with two standards of known pH 

value daily, compensate for temperature effects, and verify the 

calibration by the replicate analysis of a standard of known pH value? 

133. Are the data obtained by U.S. EPA's inspectors 

of sufficient quality for the intended purposes? 

134. Are the inflow pH measurements with values less than or 

equal to a pH of 3, made by WCI CTP operators of Pond 6 wastewater in 

1989, 1993 and 1995, reliable for determining that pH values reported 

by WCI as less than or equal 2 were accurate? 

135. Did WCI appropriately make the inflow pH measurements 

as the wastewater exited the surface impoundment known as Pond 6 and 

enter the wastewater treatment unit? Did WCI properly apply a routine 

analytical method widely used by the industrial and wastewater 

treatment communities and capable of being reliable to within 0.1 or 

0.2 pH units? 

136. Did WCI use instrumentation appropriate for the method, 

conduct offline calibration of pH probes and meters weekly with two 

standards of known pH value, and clean the pH electrode assembly 

daily? 

137. Were the inflow pH measurements for 1995 frequently 

corroborated by grab sample pH measurements made by WCI? 

138. Does a comparison of weekly analyses of standard 

solutions for 1995 to those for 1993 and 1989 indicate the same 

performance for the inflow pH measurements during these years? 
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139. Do corroborating grab sample pH measurements on October 14 

and 15, 1993, by a WCI contractor and again on June 15, 1993, by U.S. 

EPA, provide further verification of the reliability of the inflow pH 

measurements? 

140. Does a corroborating chloride analysis on June 21, 

1989, provide verification of the reliability of the inflow 

measurements? Does the agreement between the measured and expected 

values of lime saturated wastewater provide in situ demonstration of 

the proficiency of the inflow pH measurements to reliably depict the 

pH? 

141. Do many of the inflow pH mea.surements recorded at two

hour intervals for June 1989, May 1993, and October 1993 reflect a pH 

of 2 or less? 

142. Are WCI's· pH measurements of sufficient quality for the 

intended purposes? 

143. When comparing seventy-five (75) pairs of grab 

sample pH measurements taken during the period February 25, 1995 

through December 31, 1995, with corresponding inflow pH measurements 

of Pond 6 wastewater with a pH value of 3.0 s.u. or below, does the 

close agreement of the inflow pH measurements and the grab sample 

measurements indicate that all of the pH measurements of 3.0 s.u. or 

less are reliable to within 0.2 pH units and most are reliable to 

within 0.1 pH units? 

144. In comparing one hundred and ninety-three (193) pairs of 
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grab sample pH measurements taken during the period 1995 through 1998, 

with corresponding inflow pH measurements of Pond 6 wastewater with a 

pH value of 3.0 s.u. or below, does the close agreement of the inflow 

pH measurements and the grab sample measurements indicate that 98.4% 

of the pH measurements of 3.0 s.u. or less are reliable to within 0.2 

pH units and most are reliable to within 0.1 pH units? 

145. Do the 1995 weekly calibration logs contain analyses of 

pH 2 standard and corresponding analyses of pH 4 standard? 

146. Because these standard analyses were conducted in 1995 along 

with inflow and grab sample pH measurements, are the pH standard 

analyses associated with an inflow measurement system that is reliable 

to within 0.2 pH units? 

147. Do WCI CTP records dated February 1, 1993, contain pH 

readings of 12.4 s. u·. for a Pond 6 wastewater inflow measurement? 

Do WCI CTP records dated February 3, 1997, contain the following pH 

readings for Pond 6 wastewater inflow pH measurements: (1) four at 

12 . 6 s. u. ' ( 2) three at of 12.5 s.u., and (3) two at 12.4 s.u. 

148. Can these high pH values observed on February 1, 1993, and 

' February 3, 1997, be correlated with known uses of lime at the 

facility? 

WCI'S CONTRACTOR MEASUREMENTS 

149. On June 20, 1989, when Duncan, Lagnese & Associates 

("DLA") conducted hourly sampling (one sample every hour for twenty-

four hours) of the wastewater in the surface impoundments on behalf of 
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WCI, did twenty-one (21) of the twenty-four samples have a pH value of 

2.0 or below? 

150. During the period October 13-15, 1993, when Killam 

Associates conducted a study on behalf of WCI, to determine, among 

other things, the source of the acid wastewater in the surface 

impoundments, and collected three grab samples from waste streams that 

flow into the surface impoundments at the facility, did the three 

samples collected by Killam have pH values of 1.3, 1.7 and 2.0, 

respectively? 

151. Based upon its sampling, did Killam Associates conclude that 

the pH of the wastewater in the surface impoundments was between 1.9 

and 2.0 s.u. even after the addition of 700 pounds of lime per day? 

WCI's KNOWLEDGE OF HAZARDOUS WASTE IN PONDS 5, 6 AND 6A 

152. Did WCI m·ake a determination as to whether the wastewater it 

conveyed to the surface impoundments was hazardous as required under 

RCRA? 

153. Were WCI management personnel aware at least from the 

mid-1980s, that it was illegal to treat, store or dispose of 

wastewater that had a pH of 2.0 or below in surface impoundments? 

154. Did WCI personnel inform Killam Associates personnel 

in 1993 that the pH of the wastewater in the impoundments was "below 

2.0 for the past year and half?" 

155. Did WCI personnel inform Killam Associates personnel 

that the pH of the wastewater in the impoundments ran between "1.8-
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1.9? 11 

156. Did WCI personnel inform Killam Associates personnel 

that the pH of the wastewater in the impoundments was "between 1.0 and 

4.0, averaging 2.0? 11 

157. Were various WCI management personnel aware that the pH 

of the wastewater in the impoundments was 2.0 or below for extended 

periods of time? 

158. Did WCI personnel rely on a study conducted by Killam 

Associates in 1993, in which Killam determined that the pH of the 

wastewater in the impoundments was below 2.0 s.u., in proposing, 

designing and installing an automated lime inje~tion system to raise 

the pH of the wastewater prior to its discharge to the impoundments? 

159. By memorandum dated August 1, 1990, did WCI's Environmental 

Manager, Tom Shepker· advise Ray Zeuner that USEPA was vigorously 

pursuing the elimination of unlined surface impoundments used for 

waste water and hazardous waste systems and that the installation of a 

four million-gallon tank to replace the ponds "will take us out from 

under RCRA for our water treatment system"? 

l60. Did Tom Shepker, at the request of WCI President, James 

Stack, generate monthly and daily environmental control reports, which 

were circulated to WCI management, including James Stack and Ray 

Zeuner? In these reports, did Mr. Shepker advise management of 

environmental issues such as the presence of low pH wastewater in the 

surface impoundments? 
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161. Is WCI owned by The Recco Group, Inc. (Recco), a New York 

investment firm owned by Ira Rennet, who served as Chairman of WCI 1 S 

Board of Directors? 

162. Did WCI's former president discuss environmental problems 

with Mr. Rennet, including regulatory violations, if a major capital 

expenditure was required to address the problem? 

163. Did Mr. Rennet have the prerogative of deciding that WCI 

would not make such expenditures? 

164. Did Ray zeuner discuss with WCI's former president the 

possibility of replacing Ponds 5, 6 and 6A with an above-ground tank 

system~ 

165. Did Mr. Zeuner discuss with Mr. Stack concerns regarding low 

pH wastewater going into the Ponds? 

166. Did Mr. Zeuner advise Mr. Stack that adding lime to the 

process was for the purpose of addressing "any lower pH, especially 2 

or below 11 ? 

167. Did Mr. Stack receive monthly and daily environmental 

reports from Tom Shepker, which, on occasion, indicated that the pH of 

Pond 6'influent wastewater was 2.0 s.u. or below? 

168. Was Mr. Stack aware of acid spills at the facility, low pH 

wastewater going into the Mahoning River and leaks of spent pickle 

liquor from tanks? 

169. Did personnel in the Environmental Department at WCI discuss 

the possibility that spent pickle liquor had gotten into the 
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impoundments? 

170. Did personnel in the Environmental Department at WCI discuss 

what type of closure would be required under RCRA for the surface 

impoundments if spent pickle liquor had gotten into the impoundments? 

ECONOMIC BENEFIT DERIVED FROM THE VIOLATIONS AND ABILITY TO PAY 

CIVIL PENALTY 

171. Did WCI obtain an economic benefit from delayed 

capital expenditures for closure of Ponds 5, 6 and 6A in a total 

amount of $6,427, 000?. 

172. Did WCI obtain an economic benefit as a result of 

avoiding operation and mainte~ance for the operation and closure of 

Ponds 5, 6 and 6A totaling $2,631,000? 

173. Did WCI, therefore, obtain a total economic benefit of its 

delayed compliance, therefore, of almost $9.1 million? 

174. Does WCI have the ability to pay a $34,000,000 civil 

penalty? 

First Claim for Relief 

175. Does one or more of the surface impoundments at WCI's 

facility, Ponds 5, 6 and 6A, contain wastewaters from WCI's 

steelmaking processes that exhibit a pH of 2 or less during the time 

period relevant to the United States' Complaint? 

176. Have the wastewaters flowing into, contained in, or 

flowing out of Ponds 5, 6 and 6A exhibited the characteristic of 

corrosivity and are the wastewaters a hazardous waste within the 
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meaning of 40 C.F.R. § 261.20 and 261.22? 

177. Have the wastewaters flowing into, contained in, or 

flowing out of Ponds 5, 6 and 6A included hazardous wastes from 

specific sources, namely spent pickle liquor, generated by steel 

finishing operations of facilities within the iron and steel industry 

listed at 40 C.F.R. Part 261, Subpart D under the U.S. EPA hazardous 

waste no. K062? 

178. Have Ponds 5 and 6 been in use at the Defendant's 

facility for a period prior to 1950, remained in continuous use to the 

current date, and never been closed? 

179. Was Pond 6A added on or about 1986 and has it been in 

continuous use to the current date without closure? 

180. Have WCI's Ponds 5, 6 and 6A, continued to receive 

process wastewaters from November 8, 1988, up to and continuing to the 

date of filing of the United States' Complaint and to the present 

date? 

181. Does WCI have a permit issued pursuant of Section 3005 

or 3006 of RCRA, 42 U.S.C. §§ 6925 or 6926, to manage treat or store 

hazardOus wastes in Ponds 5, 6, and 6A? 

182. At the time that the Federal hazardous waste permit became 

effective, did WCI have an effective RCRA permit which authorized it 

to conduct hazardous waste management activities only as specified in 

the RCRA permit? 

183. At all times relevant to this action, did the federal permit 
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specifically prohibit WCI from managing hazardous waste in Ponds 5, 6 

and 6A? 

184. Under its permits, whenever we" becomes aware that it 

failed to submit any relevant fact, or submitted incorrect information 

in the permit application, is WCI required to promptly submit such 

facts or information to Ohio EPA and U.S. EPA? 

185. Is WCI prohibited by its Part B permit from storing 

hazardous waste that is not identified in that permit? 

186. Did WCI manage hazardous wastes not authorized by its permit 

in one or more of its Ponds 5, 6 and 6A? 

187. Pursuant to the State of Ohio Hazardous Waste Management 

Permit, dated August 12, 1993, at all times relevant to this action, 

was WCI prohibited from operating any hazardous waste management unit 

except in accordance· with that permit? 

188. From September, 1988, to the present did WCI operate 

hazardous waste management units at the facility, Ponds 5, 6 and 6A, 

without obtaining any permit issued pursuant to RCRA authorizing such 

operation? 

l89. From September 8, 1988, to the present, did WCI operate the 

hazardous waste management units, Ponds 5, 6 and 6A, at its facility 

without interim status pursuant to Section 3005(e) of RCRA, 42 U.S.C. 

§ 6925(e), because no timely notice was ever filed by WCI stating that 

the facility was treating, storing, or disposing of a hazardous waste 

in Ponds 5, 6 and 6A, and because no timely Part A application was 
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filed by WCI pursuant to Section 3010 of RCRA, 42 U.S.C. § 6930, 

stating that the facility was treating, storing, or disposing of a 

hazardous waste in Ponds 5, 6 and 6A? 

Second Claim for Relief 

190. From September 1988, to the present, did WCI operate 

hazardous waste management units at its facility, including Ponds 5, 6 

and 6A, without including these hazardous waste management units in 

any Part A application and without amending any Part A application 

pursuant to section 3010 of RCRA, 42 U.S.C. § 6930, 40 C.F.R. § 270.13 

and O.A.C. § 3745-50-43? 

Third Claim for Relief 

191. From September 1988, to the present, did WCI operate 

hazardous waste management units at its facility, including Ponds 5, 6 

and 6A, without including the hazardous waste management units in any 

Part B application and without amending any Part B application 

pursuant to 40 C.F.R. § 270.14 and O.A.C. § 3745-50-44? 

Fourth Claim for Relief 

192. Did WCI's Ponds 5, 6 and 6A meet the minimum 

technoiogical standards of Section 3004(o) (1) (A) of RCRA, 42 u.s.c. § 

6924(o) (1) (A), or in 40 C.F.R. § 264.221 or O.A.C. § 3745-56-21 by 

November 8, 1988? 

193. During the period from November 8, 1988, until at least 

1995, did WCI continue to accept hazardous wastes at Ponds 5, 6 and 

6A, and fail to close the impoundments consistent with Section 3005(j) 

29 



of RCRA, 42 U.S.C. § 6935(j), 40 C.F.R. § 264.228, and O.A.C. § 3745-

56-28? 

194. Did WCI obtain an economic benefit from the delayed 

capital costs and avoided artnual costs of closure of Ponds 5, 6 and 6A 

consistent with federal and State of Ohio RCRA closure requirements? 

Fifth Claim for Relief 

195. During the period from November 8, 1988, to the 

present, did WCI have a written closure plan consistent with federal 

and State of Ohio RCRA closure provisions at 40 C.F.R. § 264.112, and 

O.A.C. § 3745-55-12 that included closure of Ponds 5, 6 and 6A? 

196. Did WCI obtain an economic benefit from the delayed 

capital costs and avoided annual costs of failing to prepare a closure 

plan consistent with federal and State of Ohio RCRA closure 

requirements? 

Sixth Claim for Relief 

197. During the period from November 8, 1988, to the 

present, did WCI fail to estimate closure costs and provide financial 

assurance under 40 C.F.R. Part 264 and O.A.C. § 3745-55-40 through 

3745-5S-51, for its hazardous waste management units, Ponds 5, 6 and 

6A? 

198. Did WCI obtain an economic benefit from the avoided 

annual costs of failing to prepare a closure costs estimate and 

providing financial assurance for Ponds 5, 6 and 6A consistent with 

federal and State of Ohio RCRA closure requirements? 
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Seventh Claim for Relief 

199. During the period from November 8, 1988, to the 

present, did WCI fail to install, operate, and maintain a ground-water 

monitoring system for its hazardous waste management units, Ponds 5, 6 

and 6A, which meets the requirements of 40 C.F.R. Part 264, Subpart F, 

and O.A.C. §§ 3745-54-90 through 3745-55-02? 

200. Do the wells installed by WCI to date meet the 

requirements of RCRA, 40 C.F.R. Part 264, Subpart F and O.A.C. §§ 

3745-54-90 through 3745-55-02? 

201. Did WCI obtain an economic benefit from the delayed 

capital costs and avoided annual costs of failing to install, operate 

and maintain a ground-water monitoring system consistent with federal 

and State of Ohio RCRA closure requirements? 

Eighth Claim for Relief 

202. At various times from September 1, 1988, until at least 

1995, did WCI land dispose hazardous waste with a pH of less than or 

equal to 2.0, and exhibiting the characteristic of corrosivity, and 

spent pickle liquor, in or from its Ponds 5, 6 or 6A, which did not 

' . . meet the treatment standards speclfled at O.A.C. § 3745-59-40 through 

3745-59-43, in violation of 40 C.F.R. §§ 268.32 and 268.35(a), and 

O.A.C. §§ 3745-59-32 and 3745-59-35(A)? 

203. Did WCI obtain an economic benefit from the delayed 

capital costs and avoided annual costs of failing to meet the 

treatment standards for land disposal of hazardous waste with a pH of 
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less than or equal to 2.0, and exhibiting the characteristic of 

corrosivity in its Ponds 5, 6 or 6A, consistent with federal and 

State of Ohio RCRA closure requirements? 

II. Contested Issues of Law 

The United States' contested issues of law, in addition to those 

implicit in the foregoing issues of fact, are as follows: 

First Claim for Relief: 

1. Whether Ponds 5, 6 and 6A at the facility are surface 

impoundments as defined by 40 C.F.R. § 260.10, and O.A.C. § 3747-50-

10(A)? 

2. Whether Ponds 5, 6 and 6A at the facility are hazardous 

waste management units as defined by 40 C.F.R. § 260.10, and O.A.C. § 

3747-50-10(A) (49) and are subject to regulation as hazardous waste 

management units subject to the provisions of RCRA and the O.A.C.? 

3. Whether the wastewater treated, stored and disposed of in 

Ponds 5,6 and 6A by WCI at times relevant to the complaint, is a solid 

waste as defined by RCRA at 40 C.F.R. § 261.2? 

4. Whether WCI's discharges into Ponds 5, 6 and 6A of one 

' or more of the cold steel processing wastewaters from its Facility 

operations constitute treatment, storage and disposal of hazardous 

wastes under RCRA, 42 U.S.C. §§ 6901 et ~-

5. Whether each day of WCI's discharges into Ponds 5, 6 

and 6A of all cold steel processing wastewaters from its Facility 

operations, from May 11, 1993 to the present, without a permit issued 
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pursuant to Section 3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and 

(e); O.R.C. §§ 3734.02(F) and 3734.04; and O.A.C. § 3745-50-45, 

constitutes a separate day of violation of these requirements. 

6. Whether, pursuant to Section 3008(a) and (g) of RCRA, 

42 U.S.C. § 6928(a) and (g), WCI is liable for injunctive relief and 

civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 

$25,000 per day for each day of violation prior to January 31, 1997, 

and pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) 

and (g), Pub. L. 104-134, 61 Fed. Reg. 69360, and 62 Fed. Reg. 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Second Claim for Relief: 

7. Whether each day WCI operated hazardous waste 

management units at its Facility, including Ponds 5, 6 and 6A, without 

including these hazardous waste management units in any Part A 

application, and without amending any Part A application, from May 11, 

1993 to the present constitutes a separate day of violation of 40 

C.F.R. '§ 270.13 and O.A.C. § 3745-50-43, and a separate day of 

violation of 40 C.F.R. § 270.72 and O.A.C. § 3745-50-45, respectively. 

8. Whether, pursuant to Section 3008(a) and (g) of RCRA, 

42 U.S.C. § 6928(a) and (g), WCI is liable for injunctive relief and 

civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 
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$25,000 per day for each day of violation prior to January 31, 1997, 

and pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. § 692B(a) 

and (g), Pub. L. 104-134, 61 Fed. Reg. 69360, and 62 Fed. Reg. 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Third Claim for Relief: 

9. Whether each day WCI operated hazardous waste 

management units at its Facility, including Ponds 5, 6 and 6A, without 

including these hazardous waste management units in any Part B 

application, and without amending any Part B application to include 

information pertaining to Ponds 5, 6 and 6A, from May 11, 1993 to the 

present, constitutes a separate day of violation of 40 C.F.R. § 270.14 

and O.A.C. § 3745-50-44. 

10. Whether, pursuant to Section 3008(a) and (g) of RCRA, 

42 U.S.C. § 6928(a) and (g), WCI is liable for injunctive relief and 

civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 

$25,000 per day for each day of violation prior to January 31, 1997, 

' and pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) 

and (g), Pub. L. 104-134, 61 Fed. Reg. 69360, and 62 Fed. Reg. 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Fourth Claim for Relief: 

11. Whether each day WCI operated hazardous waste 
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management units at its Facility, including Ponds 5, 6 and 6A, from 

May 11, 1993 to the present, without meeting the minimum technological 

standards of Section 3004 (o) (1) (A) of RCRA, 42 U.S.C. § 6924 (o) (1) (A), 

constitutes a separate day of violation of RCRA. 

12. Whether each day WCI continued to accept hazardous 

wastes at the hazardous waste management units at its Facility, 

including Ponds 5, 6 and 6A, from May 11, 1993 to the present, and 

failed to close Ponds 5, 6 and 6A as required by Section 3005(j) of 

RCRA, 42 U.S.C. § 6935(j); 40 C.F.R. § 264.228; and O.A.C. § 3745-56-

28, constitutes a separate day of violation of RCRA. 

13. Whether, pursuant to Section 3008(a) and (g) of RCRA, 

42 U.S.C. § 6928(a) and (g), WCI is liable for injunctive relief and 

civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 

$25,000 per day for each day of violation prior to January 31, 1997, 

and pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) 

and (g), Pub. L. 104-134, 61 Fed. Reg. 69360, and 62 Fed. Reg. 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Fifth Claim for Relief: 

14. Whether each day WCI did not have a closure plan that 

identifies the steps necessary to perform partial or final closure for 

the hazardous waste management units at its Facility, including Ponds 

5, 6 and 6A, from May 11, 1993 to the present, constitutes a separate 
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day of violation of 40 C.F.R. § 264.112 and O.A.C. § 3645-55-12. 

15. Whether, pursuant to Section 3008(a) and (g) of RCRA, 

42 U.S.C. § 6928(a) and (g), WCI is liable for injunctive relief and 

civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 

$25,000 per day for each day of violation prior to January 31, 1997, 

and pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. § 692B(a) 

and (g), Pub. L. 104-134, 61 Fed. Reg. 69360, and 62 Fed. Reg. 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Sixth Claim for Relief: 

16. Whether each day WCI failed to have and maintain a 

detailed written estimate, in current dollars, of the costs of the 

closing its hazardous waste management units, including Ponds 5, 6 and 

6A, from May 11, 1993 to the present, constitutes a separate violation 

of 40 C.F.R. §§ 264.140 through 264.151 and O.A.C. §§ 3745-55-40 

through 3745-55-51. 

17. Whether each day WCI failed to provide financial 

' assurance for the closure of its hazardous waste management units 1 

including Ponds 5, 6 and 6A, from May 11, 1993 to the present, 

constitutes a separate violation of 40 C.F.R. §§ 264.140 through 

264.151 and O.A.C. §§ 3745-55-40 through 3745-55-51. 

18. Whether, pursuant to Section 3008(a) and (g) of RCRA, 

42 U.S.C. § 6928(a) and (g), WCI is liable for injunctive relief and 
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civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 

$25,000 per day for each day of violation prior to January 31, 1997, 

and pursuant to Section 3008(a} and (g) of RCRA, 42 U.S.C. § 6928(a} 

and (g), Pub. L. 104-134, 61 Fed. Reg. 69360, and 62 Fed. Reg. 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Seventh Claim for Relief: 

19. Whether each day WCI failed to install, operate, and 

maintain a groundwater monitoring system meeting the requirements of 

40 C.F.R. Part 264, Subpart F, and O.A.C. §§ 3745-54-90 through 3745-

55-02, constitutes a separate violation of RCRA. 

20. Whether, pursuant to Section 3008(a} and (g) of RCRA, 

42 U.S.C. § 6928(a} and (g), WCI is liable for injunctive relief and 

civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 

$25,000 per day for each day of violation prior to January 31, 1997, 

and pursuant to Section 3008(a} and (g) of RCRA, 42 U.S.C. § 6928(a} 

and (g), Pub. L. 104-134, 61 Fed. ~ 69360, and 62 Fed. ~ 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Eighth Claim for Relief: 

21. Whether each day WCI land disposed of hazardous waste 
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with a pH of less than or equal to 2.0, and exhibiting the 

characteristic of corrosivity 1 in its hazardous waste management 

units, including Ponds 5, 6 and 6A, from May 11, 1993 to the present, 

which did not meet the treatment standards specified in O.A.C. §§ 

3745-59-40 through 3745-59-43, constitute a separate violation of 40 

C.F.R. §§ 268.32 and 268.35(a), and O.A.C. §§ 3745-59-32 through 3745-

59-35 (a) . 

22. Whether, pursuant to Section 3008(a) and (g) of RCRA, 

42 U.S.C. § 6928(a) and (g), WCI is liable for injunctive relief and 

civil penalties for each day of violation of RCRA and the federally 

approved hazardous waste management program for Ohio, not to exceed 

$25,000 per day for each day of violation prior to January 31, 1997, 

and pursuant to Section 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) 

and (g), Pub. L. 104~134, 61 Fed. Reg. 69360, and 62 Fed. Reg. 13514, 

for civil penalties not to exceed $27,500 per day for each day of 

violation occurring on or after January 31, 1997. 

Respectfully submitted, 

LOIS J. SCHIFFER 
Assistant Attorney General 
Environment & Natural Resources 

Division 
United States Department of Justice 
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Of Counsel: 

DEIRDRE TANAKA 
Associate Regional Counsel 
U.S. EPA -- Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

DRENAYE L. HOUSTON 
FRANCIS J. BIROS 
MATTHEW A. FOGELSON 
Environmental Enforcement Section 
U.S. Department of Justice 
P.O. Box 7611, Ben Franklin Station 
Washington, D.C. 20044 
(202) 305-0260 
(202) 514-3906 

EMILY M. SWEENEY 
United States Attorney 

ARTHUR I. HARRIS 
Bar No. 0027128 
Assistant United States Attorney 
Northern District of Ohio 
1800 Bank One Center 
600 Superior Avenue 
Cleveland, OH 44114 
(216) 622-3711 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Plaintiff, 

) 

) 

) 

) 

v. ) CIVIL ACTION NO. 4:98CV1082 
) 

WCI STEEL, INC., ) 

) JUDGE JAMES S. GWIN 
) 

Defendant. ) 

) 

----------------~--------) 

FINAL PRETRIAL ORDER 

This action came before the Court at a final pretrial conference 

held on the twenty-seventh day of May, 1999, pursuant to Rule 16, 

Federal Rules of Civil Procedure. 

I. APPEARANCES: 

For Plaintiff, United States of America: 

Drenaye L. Houston 
Senior Attorney 
Environmental Enforcement Section 
Environment and Natural Resources 
Division 
United States Department of Justice 
P.O. Box 7611 

- 1 -

Arthur I. Harris 
Bar No. 0027128 
Assistant United States 
Attorney 
Northern District of Ohio 
1800 Bank One Center 
600 Superior .Avenue 



Ben Franklin Station 
Washington, D.C. 20044-7611 
(202)305-0260 

Matthew A. Fogelson 
Trial Attorney 
Environmental Enforcement Section 
Environment and Natural Resources 
Division 
United States Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044-7611 
(202)514-3906 

Francis J. Biros 
Trial Attorney 
Environmental Enforcement section 
Environment and Natural Resources 
Division 
United States Department of Justice 
P.O. Box 7611 
~en Franklin Station 
Washington, D.C. 20044-7611 
(202)616-6552 

For Defendant, WCI Steel, Inc.: 

Van Carson (0001324) 
Ellen A. Siebenschuh (0064961) 
Squire, Sanders & Dempsey, L.L.P. 
4900 Key Tower 
127 Public Square 
Cleveland, Ohio 44114-1304 
(216)479-8500 

Cleveland, Ohio 44114 

Deirdre Tanaka 
Assistant Regional 
Counsel 
U.S. Environmental 
Protection Agency 
Region 5 
77 w. Jackson Blvd. 
Chicago, Illinois 60604 
(312)886-6730 

Vincent Atriano (0041084) 
Squire, Sanders & 

Dempsey, L.L.P. 
1300 Huntington Center 
41 South High Street 
Columbus, Ohio 43215 
(614)365-2783 

II. NATURE OF ACTION AND JURISDICTION: 

A. This is a civil action brought pursuant to Section 

3008(a) and (g) of the Resource Conservation and Recovery Act 

("RCRA"), 42 U.S.C. § 6928(a) and (g), for injunctive relief and civil 

penalties against defendant, WCI Steel, Inc. ("WCI"), for violations 
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of RCRA, 42 U.S.C. § 6901 et §SQ., the Ohio Administrative Code 

(\\O.A.C. 11
), and WCI's hazardous waste management permit issued 

pursuant to RCRA and the O.A.C. 

B. The jurisdiction of the Court is invoked under 

Title 28, United States Code, Sections 1331, 1345 and 1355, and Title 

42, United States Code, Section 3008(a). 

C. The jurisdiction of the Court is disputed. 

III. TRIAL INFORMATION: 

A. The estimated length of trial is 10 days. 

B. Trial to Court is set for June 14, 1999. 

STATEMENTS OF THE PARTIES AND LISTS 

A. General Nature of the Claims of the Parties 

(1) Plaintiff asserts eight claims for relief in its 

Complaint, as follows: 

First Claim for Relief: This is a claim for civil penalties and 

injunctive relief for violations of RCRA, based upon WCI's operation 

of hazardous waste management units without attaining interim status 

or obtaining a permit issued pursuant to RCRA authorizing such 

operation. From September 1988, to the present, WCI has operated 

hazardous waste management units at its integrated steel plant located 

at 1040 Pine Avenue, S.E., Warren Ohio (the "Facility"), including 

Ponds 5, 6 and 6A, without ever filing timely notice stating that the 

Facility was treating, storing or disposing of hazardous waste in 

Ponds 5, 6 and 6A pursuant to Section 3005(e) of RCRA, 42 U.S.C. § 
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6925 (e) . Moreover, WCI filed no timely Part A application pursuant to 

Section 3010 of RCRA, 42 U.S.C. § 6930, stating that the Facility was 

treating, storing or disposing of hazardous waste in Ponds 5, 6 and 

6A. Pursuant to State of Ohio ("Ohio") Hazardous Waste Management 

Permit, dated August 12, 1993, WCI was prohibited from operating any 

hazardous waste management unit except in accordance with that permit. 

Second Claim for Relief: Plaintiff's second claim is for civil 

penalties and injunctive relief for WCI's failure to include in a Part 

A application all past, present and future hazardous waste treatment, 

storage and disposal areas at its Facility pursuant to 40 C.F.R. § 

270.13 and O.A.C. § 3645-50-43, and for failure to amend a Part A 

application prior to making certain specified changes in treatment, 

storage or disposal of hazardous wastes pursuant to 40 C.F.R. § 270.72 

and O.A.C. § 3745-50-45. From September 1988, to the present, WCI 

operated hazardous waste management units at its Facility, including 

Ponds 5, 6 and 6A, without including these hazardous waste management 

units in any Part A application and without amending any Part A 

application. 

Third Claim for Relief: The third claim is for civil penalties 

and injunctive relief for WCI's failure to include in a Part B 

application, among other things, chemical and physical analysis of the 

hazardous waste and hazardous debris to be handled at the Facility, 

including all information which must be known to treat, store or 

dispose of the wastes at the Facility properly pursuant to 40 C.F.R. § 
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270.14 and O.A.C. § 3745-50-44. From September 1988, to the present, 

WCI operated hazardous waste management units at its Facility, 

including Ponds 5, 6 and 6A, without including these hazardous waste 

management units in any Part B application, and without amending any 

Part B application.to include information pertaining to Ponds 5, 6 and 

6A. 

Fourth Claim for Relief: The fourth claim is for civil penalties 

and injun.cti ve relief for WCI' s failure, as an owner or operator of a 

surface impoundment in the State of Ohio that treated, stored or 

managed a hazardous waste, to cease accepting any hazardous wastes in 

WCI's Ponds 5, 6 and 6A by November 8, 1988, unless the impoundments 

met the minimum technological requirements of Section 3004(o} (1} (A} of 

RCRA, 42 U.S.C. § 6924 (o} (1} (A}. During the period from November 8, 

1988 to at least 1995, WCI continued to accept hazardous wastes at 

Ponds 5, 6 and 6A, failed to meet the minimum technological 

requirements referenced in the previous sentence, and failed to close 

the impoundments as required by impoundments Section 3005(j} of RCRA, 

42 U.S.C. § 6935(j}, 40 C.F.R. § 264.228 and O.A.C. § 3745-56-28. 

Fifth Claim for Relief: The fifth claim is for civil penalties 

and injunctive relief for WCI's failure, during the period from 

November 8, 1988 to the present, to have a written closure plan that 

identifies the steps necessary to perform partial or final closure of 

the Facility at any point during its active life. Thus, WCI violated 

federal and State of Ohio RCRA closure requirements at 40 C.F.R. § 
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264.112 and O.A.C. § 3745-55-12, that require WCI, as an owner or 

operator of hazardous waste management units, including Ponds 5, 6 ans 

6A, to have such a written closure plan. 

Sixth Claim for Relief: The sixth claim is for civil penalties 

and injunctive relief for WCI's failure, during the period from 

November 8, 1988 to the present, to have and maintain a detailed 

written estimate, in current dollars, of the cost of closing WCI's 

hazardous waste management units, including Ponds 5, 6 and 6A, in 

accordance with 40 C.F.R. Part 264 and O.A.C. §§ 3745-55-40 through 

3745-55-51. During this same period of November 8, 1988 to the 

present/ WCI, as an owner and operator of hazardous waste management 

units, including Ponds 5, 6 and 6A, also failed to comply with the 

financial assurance provisions of 40 C.F.R. § 264.143 and O.A.C. § 

3745-55-43. 

Seventh Claim for Relief: The seventh claim is for civil 

penalties and injunctive relief for WCI's violations of 40 C.F.R. Part 

264, Subpart F, and O.A.C. §§ 3745-54-90 through 3645-54-99 and 3645-

54-01 through 3745-54-02, for failing to install, operate, and 

maintain a groundwater monitoring system for its surface impoundments, 

Ponds 5, 6 and 6A, during the period November 8, 1988 to the present 

that satisfies the criteria in these regulations. 

Eighth Claim for Relief: The eighth claim is for civil penalties 

and injunctive relief for WCI's failure to meet the treatment 

standards specified at O.A.C. §§ 3745-59-40 through 3745-59-43, for 
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WCI's land disposal of hazardous waste with a pH of less than or equal 

to 2.0, and exhibiting the characteristic of corrosivity, in or from 

its Ponds 5, 6 and 6A, in violation of 40 C.F.R. §§ 268.32 and 

268.35(a) and O.A.C. §§ 3745-59-32 through 3745-59-35(A). WCI 

violated these requirements during various times from July 7, 1987 

until at least 1995. 

(2) Defendant Claims: Defendant denies liability as 

asserted in the First through Eighth Claims for Relief for the 

following reasons: 

All Claims: All of the U.S.'s eight claims for relief are 

based upon a single allegation: that WCI Steel's wastewater Ponds, 

known as Ponds 5, 6 and 6A, are subject to the requirements for 

hazardous waste units under RCRA and analogous Ohio law solely because 

they once contained wastewaters that could have been characterized as 

having a pH of 2.0 under the U.S. EPA methods specified in 40 C.F.R. § 

261.22 (a) (1) . However, the U.s. simply has no valid or reliable data 

or other evidence to support this allegation that was generated in 

accordance with the mandatory U.S. EPA methods required by its 

regulation. U.S. EPA must follow its own regulations, particularly 

where they establish a regulatory threshold based upon a mandatory 

measurement technology. The Agency may not lawfully use a methodology 

other than that specified in the regulation unless it first undergoes 

formal rulemaking. See Donner Hanna Coke Corp. v. Castle, 464 F. 

Supp. 1295 (W.D.N.Y. 1979). Therefore, there is no evidence, as a 
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matter of law, showing that any of the Ponds is or has ever been 

subject to RCRA. Thus, all eight of the U.S.'s claims for relief 

necessarily must fail. 

In addition, much of the U.S.'s claims relate to times prior to 

the applicable federal five-year statute of limitations period and 

therefore are time-barred. Finally, the injunctive relief requested 

by the Complaint would subject WCI Steel to potentially inconsistent 

legal obligations due to provisions in the proposed Consent Decree 

that has been lodged with this Court in a related action between the 

same Parties (Case No. 4:95CV1442) relating to Ponds 6 and 6A. 

B. Uncontroverted Facts 

The following facts are established by admissions in the 

pleadings, including discovery, and by stipulations of counsel: 

WCI Operations 

1. Defendant is a corporation organized under the laws of 

the State of Ohio, doing business in Ohio and having its principal 

place of business partially located in the City of Warren, Warren 

Township, and Howland Township, all of which are located in Trumbull 

County, Ohio. 

2. Defendant's integrated steel facility is located 

partially in the City of Warren, Warren Township, and Howland 

Township, all of which are located in the Northern District of Ohio. 

3. Any claims for civil penalties for violations prior to 

May 11, 1993 would be time barred. 
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4. The United States provided notice of the commencement 

of this action to the Ohio Environmental Protection Agency ("Ohio 

EPA") pursuant to Section 300B(a) of RCRA, 42 U.S.C. § 682B(a) (2) on 

May 11, 1998. 

5. WCI owns and operates an integrated steel facility 

located at 1040 Pine Avenue, S.E. in Warren, Ohio. WCI began its 

operation of the steelmaking facility on September 1, 1988. WCI's 

facility produces hot rolled strip steel, pickled and oiled hot 

rolled, cold rolled and coated flat steel products. WCI's steel 

production operations include one iron-making blast furnace; a two 

vessel basic oxygen furnace steelmaking shop; a 56" hot strip mill; 

the Nos. 5 and 6 hydrochloric acid pickling lines; a hydrochloric acid 

regeneration plant; a 4-stand tandem cold rolling mill; batch 

annealing facilities; temper cold rolling mills; two sheet slitters; a 

hot dip galvanizing line; a hot dip terne coating line; a silicon 

steel anneal and coating line; and ancillary utility and pollution 

control equipment. On or about January 1992, a twin-strand 

continuous slab caster and ladle metallurgy, including a vacuum 

degasser, became operational as part of WCI's steel production 

operations. Prior to April 1992, WCI's steel production operations 

included several soaking pits and a blooming mill. 

6. WCI is a ''person" within the meaning of Section 

1004(15) of RCRA, 42 U.S.C. § 6903(15), O.A.C. § 3745-50-10(A)86, and 

40 C.F.R. § 260.10. 
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7. WCI's integrated steel plant, and all buildings, 

structures and surface impoundments located there, is a 11 facility" 

within the meaning of 40 C.F.R. § 260.10 and O.A.C. § 3745-50-

10(A) (35) 

8. Warren Consolidated Industries, Inc., acquired the 

Facility on August 31, 1988 from LTV Steel Company ("LTV") . 

9. In December 1991, Warren Consolidated Industries, Inc. 

changed its corporate name to WCI Steel, Inc. 

10. The owner/operator of the Facility prior to LTV was 

Republic Steel Company ("Republic") . 

11. WCI steel facility has a system for collecting 

wastewater from the No. 5 and 6 pickle lines; terne line; galvanize 

line; tandem mill; hot strip finishing line; silicon line, acid 

regeneration plant runoff; mobile equipment shop; 004 scale pit; 52" 

and 54" temper mills; locomotive/repair machine shop; and waste oil 

tank decant water from its facility operations. 

12. WCI's wastewater collection system consists of series 

of underground sewers leading from the steel processing areas to an 

in-ground pump station known as the No. 9 pump station, a force-main 

from the No. 9 pump station leading to a sump located on the bank of 

the Mahoning"River, south of the acid regeneration plant, known as a 

"bosh box," and a gravity sewer from the bosh box to Pond 5. 

13. Wastewater remaining in Pond 5 after settling and oil 

separation processes take place is thereafter conveyed to Pond 6. 
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WCI's wastewater treatment system is designed to pump the water in 

Pond 6 to the CTP. 

14. Ponds 5, 6 and 6A have been in use by WCI from November 

8, 1988 to the present, with the exception of any downtime. 

15. The Central Wastewater Treatment Plant ("CTP") at its 

facility was installed by Republic in 1984 for the purpose of treating 

all process wastewater from the steel finishing operations (including 

acid pickling, cold rolling and coatings), a wastewater stream from 

the BOF shop, and a wastewater stream from the boiler house 

operations. 

16. From September 1, 1988 to the present, WCI has used 

Pond 6A to intercept seepage from Pond 6 at WCI's facility. Seepage 

intercepted by Pond 6A has been pumped back to Pond 6 from which it is 

pumped to the CTP for treatment prior to discharge. 

17. In December 1993, WCI installed an automated lime 

slurry injection system at the No. 9 Lift Station. 

18. From September 1, 1988 to the present, WCI's CTP 

operators are directed to record, on various turn audit forms, the pH 

values reflected on the CTP pH meters, including the pH meter for the 

Pond 6 influent. The CTP has probes, manufactured by Great Lakes 

Instruments, Inc., located at the aeration influent box, the aeration 

effluent tank, the rapid mix tank and No. 3 clarifier. The CTP probes 

and meters were installed at or about the time that the CTP was 

constructed in 1984. 
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19. Since September 1, 1988, WCI personnel from its 

Combustion Department generally calibrated the pH probe for the Pond 6 

influent at least once per week, by removing the pH probe from the box 

in which it is normally submerged and calibrating it with two buffer 

solutions of specified pH. 

20. Since September 1, 1988, WCI's CTP operators generally 

recorded pH readings from the pH meters located at the aeration 

influent box, the aeration effluent tank, the rapid mix tank, and the 

No. 3 clarifier at one- or two-hour intervals. The pH meter 

associated with the pH probe at the aeration influent box has a 

digital display. 

21. Since September 1, 1988, WCI's CTP operators have, on 

occasion, collected grab samples of the influent wastewater from Pond 

6 after it entered the aeration influent box to determine whether the 

probe needed re-calibration or maintenance. The grab sample was 

collected by placing a beaker in the influent wastewater from Pond 6 

after it entered the aeration influent box. 

22. Since September 1, 1988, WCI's CTP operators took a pH 

reading of collected grab samples using a bench pH meter. The bench 

pH meter used by the WCI CTP operators generally was calibrated using 

a single buffer solution with a specified pH value of either 2, 4, 7 

or 10. 

23. WCI has not included or identified Ponds 5, 6 and 6A as 

hazardous waste management units in any RCRA Part A permit Application 
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or amended Permit Application. 

24. \'-ICI has not included or identified Ponds 5, 6 and 6A as 

hazardous waste management units in any RCRA Part B permit Application 

or amended Permit Application. 

25. WCI has never had interim status under Section 3005 of 

RCRA, 42 U.S.C. § 6925, authorizing WCI to manage, treat or store 

hazardous wastes in Ponds 5, 6 and 6A. 

26. Ponds 5, 6 and 6A do not meet all minimum technological 

requirements contained in Section 3004(o) (1) (A) of RCRA, 42 U.S.C. § 

6924(o) (1) (A), or in 40 C.F.R. § 264.221 or O.A.C. § 3745-56-21. 

27. On or about July 25, 1990, WCI applied to the Ohio EPA 

for a Clean Water Act permit to install a four million gallon storm 

surge tank. The surge tank was not installed. 

28. WCI submitted a RCRA Part B Permit Application for the 

Facility on or about November 7, 1988 which was subsequently revised 

several times. 

29. On August 12, 1993, the Ohio EPA issued to WCI an Ohio 

Hazardous Waste Installation and Operation Permit ("Ohio EPA Permit"). 

The Ohio EPA Permit expired on August 12, 1998. 

30. On November 11, 1993, U.S. EPA issued WCI the federal 

portion of a RCRA hazardous waste permit ("U.S. EPA Permit"). The 

U.S. EPA Permit expires ten years from the effective date. 

31. In 1993, U.S. EPA personnel conducted a multimedia 

inspection of the WCI Facility. 
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32. During June 1997, U.S. EPA personnel and contractors 

conducted an inspection of the WCI Facility, which included sampling 

activities. 

33. WCI submitted a written Closure Plan for the Ponds in 

April 1991. 

34. WCI' s ground water monitoring activities in the 

vicinity of Ponds 5, 6 and 6A are being conducted as part of the 

corrective action process under WCI's RCRA Part B permit. 

35. All of the documents produced by WCI in this action are 

true and authentic, meet the hearsay exception for business records in 

F.R.E. 803(6) and are admissible for purposes of this proceeding. 

36. All of the documents produced by the U.S. in this 

action are true and authentic, meet the hearsay exception for public 

records and reports in F.R.E. 803(8) and are admissible for purposes 

of this proceeding. 

C. Issues of Fact and Law 

(1) Plaintiff's Contested Issues of Fact and Law: The 

contested issues of fact and law remaining for decision are provided 

in Appendix B. 

(2) Defendant's Contested Issues of Fact and Law: The 

contested issues of fact and law remaining for decision are provided 

in Appendix C. 

D. Witnesses 

(1) Plaintiff will call, or will have available for 
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testimony at trial, those witnesses, including expert witnesses, 

listed on Appendix D hereto. 

(2) Defendant will call, or will have available for 

testimony at trial, those witnesses, including expert witnesses, 

listed on Appendix E hereto. 

E. Expert Witnesses 

Parties shall be limited to those expert witnesses whose 

reports have been timely exchanged in advance of trial. 

F. Trial to the Court 

(1) Plaintiff's proposed Findings of Fact and Conclusions 

of Law are attached to this Final Pretrial Order as Appendix F. 

(2) Defendant's proposed Findings of Fact and Conclusions 

of Law are attached to this Final Pretrial Order as Appendix G. 

G. Trial to the Jury 

Not applicable. 

H. Use of Depositions and/or Audio/Video Tapes 

(1) Testimony of the Plaintiff's Witnesses that will 

be offered by deposition are listed in Appendix H. 

(2) Testimony of the Defendant's Witnesses that will 

be offered by deposition are listed in Appendix I. 

I. Exhibits 

The Parties will offer as Exhibits those items listed herein as 

follows: 

(1) Plaintiff's Exhibits- Appendix J. 
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(2) Defendant's Exhibits- Appendix K. 

J. Pending Motions 

Plaintiff United States' Motion In Limine for Admission of 

Summaries of Voluminous Documents is pending at this time. 

Defendant WCI Steel's Motions in Limine to Exclude Expert 

Testimony of Joe Lowry and Gary Amendola Relating to Waste 

Characterization and to Exclude Pre-May 11, 1993 Evidence are pending 

as well. 

K. Modification of Order 

This Final Pretrial Order may be modified at the trial of this 

action, or prior thereto, to prevent manifest injustice. Such 

modification may be made by application of counsel, or on motion of 

the Court. 

L. Settlement Efforts 

The Parties participated in mediation on June 1, 1999. The 

mediation was unsuccessful. The Parties are unable to reach 

agreement. 

IT IS SO ORDERED 

JUDGE JAMES S. GWIN 
UNITED STATES DISTRICT JUDGE 

Counsel for: The United States of America 
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Counsel for: WCI Steel, Inc. 

Appendix A. 

Appendix B. 

Appendix C. 

Appendix D. 

Appendix E. 

Appendix F. 

Appendix G. 

Appendix H. 

Appendix I. 

Appendix J. 

APPENDICES TO FINAL PRETRIAL ORDER 

Defendant WCI Steel, Inc.'s Claims: 
Included in Text. 

Plaintiff United States' Contested Issues of Fact 
and Law. 

Defendant WCI Steel, Inc.'s Contested Issues of 
Fact and Law. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, ) 

) 

Plaintiff, 

v. 

WCI STEEL, INC. , 

Defendant. 

) 

) 

) CIVIL ACTION NO. 4:98CV1082 
) 

) 

) JUDGE JAMES S. GWIN 
) 

) 

) 

________________________) 

Introduction 

Squire, Sanders, and Dempsey retained Charles Blumenschein and tasked him to provide 

findings and expert opinions on the following subjects: 

Evaluation of the purpose and permit status of the ponds 

Whether EPA conducted proper sampling of the ponds in order to adequately 

characterize the contents of the ponds as a hazardous waste 

Evaluation of a possible Risk-Based Closure approach 

The first task involved Mr. Blumenschein merely reviewing defendant's applications 1 

' submitted pursuant to the Clean Water Act, 33 U.S.C. §§1241, et. seq., and then opining on the 

intent of WCI to use these ponds as hazardous waste management units based upon his review of 

flow diagrams. Although the National Pollution Discharge Elimination System ("NPDES") 

1The applications were dated December 28, 1988, and October 24, 1994. Mr. 

Blumenschein's expert report neither addresses the effect of the permit application in existence 

prior to December 28, 1988, nor addresses the effect ofWCI's failure to mention Pond 6A in the 

permit applications (Blumenschein Depo, p. 148, Ll-2; p 155, Ll7 -18), and or the failure to 

explicity list Pond 6 in the (Blumenschein Depo, p. 149, L14) 



permit system under the Clean Water Act regulates WCI's discharges to the Mahnoning River, in 

reaching his conclusions Mr. Blumenschein did not evaluate whether WCI had ever submitted a 

RCRA permit application to use these ponds as treating, storing or disposing of hazardous waste, 

and did not evaluate whether these impoundments met the Resource Conservation and Recovery 

Act ("RCRA"), 42. U.S. C.§§ 6901 et. seq.; regulatory definition of what constituted a 

wastewater treatment unit.2 

The second task involved Mr. Blumenschein making a series of legal determinations 

starting with: a) Method 9040A was applicable to sampling and analysis conducted in May 1993 

rather than the Method 5.2, which is the method cited by the regulation; b) U.S. Environmental 

Protection Agency must follow each requirement of the voluminous SW-846 in conducting 

sampling done as part of its enforcement activities; c) in order to prove the ponds were used to 

treat, store and dispose of hazardous waste, the U. S. Environmental Protection Agency must 

prove (using all the procedures outlined in SW-846) that the entire impoundment exhibited the 

characteristic of corrosivity; and d) it was permissible for WCI to put pH wastewaters in the 

impoundment which had a pH of2 or less.3 All of the conclusions expressed by Mr. 

Blumenschein that the U.S. Environmental Protection Agency did not follow proper sampling 

and analysis protocols of SW-846 were not based on an actual review of the sampling plans, 

quality assurance plans or other standard operating procedures used by U.S. EPA during the May 

1993 sampling event, but rather based upon his conclusions that SW-846 mandated 43 samples; 

and that all 43 samples needed to exhibit the characteristic of corrosivity to prove that the pond 

2Blumenschein Depo, p I 04, L I 0-18. 

3Blumenschein Depo, p. 200, L 6-22. 



exhibited the characteristic of corrosivity, and hence the ponds were being used to treat, store or 

dispose of a hazardous waste. 

ARGUMENT 

Task 1. 

Mr. Blumenschein is a professional engineer by trade, not a lawyer. His opinions and 

conclusions pertaining to the legal effect of the Clean Water Act pe1mits and WCI's intent in 

using the impoundments should be excluded because these conclusions clearly are not an 

analysis of factual evidence, but rather are nothing more than legal argument and legal 

conclusions. Opinion testimony by experts on the meaning of laws or regulations and the effect 

of application of laws and regulations, is generally not allowed becapse expert testimony is 

intended to assist the trier of fact in determing facts in issue; legal issues fall within the province 

of the court. "Experts are supposed to interpret and analyze facutal evidence. They do not testify 

about the law because the judge's special legal knowledge is presumed to be sufficient, and it is 

the judge's duty to inform the jury about the law that is relevant to their deliberations. United 

States v. Curtis, 782 F.2d, 593, 599 (6th Cir. 1986); United States v. Vreeken, 803 F.2d 1085, 

1091 (lOth Cir. 1986), cert. denied 479 U.S. 1067 (1987). United States v. Ingredient Technology 

Corp, 69,8 F.2d 88, 97 (2nd Cir.), cert. denied 462 U.S. 1131(1983). 

Also, expert testimony as to the meaning oflaws is generally only admissible when it is 

introduced to prove or disprove a defendant's understanding of the law, when that understanding 

is material to defendant's knowledge or intent. United States v. Hatchett, 918 F. 2d 631,639-640 

(6th Cir. 1990) (attorney's interpretation of tax code admissible to show defendant's good faith 

reliance on advice of counsel, but not admissible to show actual status of law), cert. denied 115 

L.Ed.2d 1008 (1991). Since RCRA is a strict liability statute, Blumenschien's expert testimony 



as to WCI' s intent when it discharged its wastewater should be excluded. 

Moreover, Mr. Blumenschein opinion that regulation of the impoundments as hazardous 

waste management units under RCRA is precluded by the existence ofNPDES is clearly 

etToneous. His opinion ignores both the express legislative history that targeted surface 

impoundments, including surface impoundments tied to wastewater treatment plants, for either 

closure or retrofitting,as well as the fact that WCI has already conceded that these impoundments 

could be regulated under RCRA when it applied for and accepted a permit under the RCRA 

corrective action permit wherein the impoundments are designated as solid waste management 

units or SWMU 2. 

Task~ 

Mr. Blumenschein did not conduct a factual analysis of the nature and type of sampling 

actually performed by the U.S. EPA in May 1993 4
, e.g., the standard operating procedures in 

effect for the sampling, the quality assurance/ quality control procedures, sample collection, 

sampling plan, assessment of adherence to Method 5. 2, and or a comparison of Method 5.2 to 

Method 9040A'. Instead Mr. Blumenschien sets up a house of cards premised on a series of 

legal determinations that under RCRA, characteristic of corrosivity can only be determined by 

Method 9040A; the use of all aspects of SW-846 is mandatory6 even in enforcement contexts; 

the entire impoundment must exhibit the characteristic of corrosivity to be regulated; and 43 

samples are needed to impoundment is regulated. 

'Blumenschein's report does not address U.S. EPA's June 1993 sampling event. 

'Blumenschein Depo. p 170, L 19-23; p 171, L 3-7; p. 174 L 13-22; p 178, L 2-7; p. 179, 
L4-5; L 820; p. 192, L 20-24; p. 193, L 6-20; p. 212, L 1-21 

'Blumenschein's Depo, p. 203, L9-12. 



In making his legal judgements, Mr. Blumenschein does not even bother referencing the 

RCRA statutory history, and the preambles to RCRA regulations discussing SW-846, even 

though it is well settled that when the language of a statute or regulation is ambiguous, courts 

may look to extrinsic evidence, including legislative or regulatory history, to resolve the 

ambiguity. United States v. Barry, 888 F.2d 1092, 1093 (6th Cir. 1988) (Congressional reports 

considered to detetmine statutory intent); Ohio Manufacturers Ass 'n v. City of Akron, 801 F .2d 

824, 833 (6th Cir. 1986) (preamble to regulation considered as evidence of regulatory intent. 

CPnclusion 

Mr. Bluemenschien's opinion as to validity of U.S. EPA's sampling which is solely based 

on his analysis of the requirements of the law and regulations, rather than a factual analysis of the 

sampling conducted, should be excluded as the legal argument it is, rather than the factual 

analysis it purports to be. For the foregoing reasons, the United States respectfully requests this 

Court to preclude the introduction of Mr. Blumenschein's report and testimony relating to. 

Michigan United Conservation Clubs v. Lujan, 949 F.2d 202,210 (6th Cir. 1991), when 

plaintiffs sought to introduce affidavits from several members of Congress to prove that the 

Secretary of the Interior had issued regulations contrary to Congressional intent 7 

Respectfully submitted, 

7Id. At 209-210. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

WCI STEEL, INC. , 

Defendant. 

) 

) 

) 

) 

) CIVIL ACTION NO. 4:98CV1082 
) 

) 

) JUDGE JAMES S. GWIN 
) 

) 

) 
________________________ ) 

THE UNITED STATE'S MOTION IN LIMINE TO 
EXCLUDE THE TESTIMONY OF CHARLES BLUMENSCHIEN 

The United States respectfully submits this Motion in Limine to exclude the expert report 

and testimony of Charles D: Blumenschein on the following subjects: 

1). Whether a WCI impoundment identified in a Clean Water Act, 18 U.S.C. §§ 1251 et. 

seq., NPDES permit application could be subject to regulation under the Resource Conservation 

and Recovery Act ("RCRA"), 42. U.S.C. §§ 6901 et. seq.; 

2). Interpretations of the statutory and regulatory requirements of RCRA as it applies to 

methods of characterization of solid wastes, and when and where solid wastes are to be 

characterized, and or any guidances issued by federal and state regulatory authorities; and, 

3). His conclusions about whether U.S. EPA's sampling were representative and/or 

sufficient to demonstrate that the solid wastes exhibited the characteristic of corrosivity, which 

are based on his erroneous interpretations of the statutory and regulatory requirements of RCRA 

and the legal effect of the existence of a Clean Water Act permit governing discharges to the 



Mahoning River. 

The testimony and report of this witness, who is not a lawyer, on the above subjects are 

nothing more than sworn legal argument submitted under the guise of expert objectivity. As a 

general matter, expert testimony is limited to the analysis and interpretation of facts and this 

witness' report and testimony on the above subjects have encroached upon the province of the 

Court by providing legal opinions and conclusions concerning the constmction and meaning of 

the RCRA statute and regulations. 

The grounds for this Motion In Limine are more fully set forth in the following Memorandum in 

Support. 

Division 

Respectfully submitted, 

LOIS J. SCHIFFER 
Assistant Attorney General 
Environment & Natural Resources 

United States Department of Justice 

DRENAYEL.HOUSTON 
MATTHEW A. FOGELSON 
FRANCIS J. BIROS 
Environmental Enforcement Section 
U.S. Department of Justice 
P.O. Box 7611, Ben Franklin Station 
Washington, D.C. 20044 
(202) 305-0260 
(202) 514-3906 

EMILY M. SWEENEY 
United States Attorney 

ARTHUR I. HARRJS 
Bar No. 0027128 
Assistant United States Attorney 
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1800 Bank One Center 
600 Superior Avenue 
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